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Current Topics. 
House of Lords Appeals. 


THe House of Lords, which has this week resumed the 
hearing of appeals, is faced with a fairly substantial list of 
cases, despite the fact that in recent years considerable 
barriers have been erected against a too ready access to its 
jurisdiction ; but it is significant that this ultimate step in 
litigation has been very frequently justified in its results. 
If we take the appeal parts of the Law Reports for 1938 it 
will be noted that out of the nineteen English cases reported 
eight were successful, nearly half the number. Of course, it is 
quite conceivable that if these cases could be carried to a still 
higher tribunal the results might have been different, but 
as there must be some end to litigation the State has so 
ordered it that the most persistent litigant must be content, 
if not altogether satisfied, with the considered judgment of 
the House. For long the appellate jurisdiction of the House 
was extremely anomalous. Theoretically, any member, 
however uninstructed in legal principles, could, and still can, 
take part in discussions involving the most abstract questions 
of law, and this circumstance, no doubt, it was that moved 
the framers of the Judicature Act, 1873, to abolish the 
jurisdiction of the House altogether; but though they 
succeeded in getting their proposals on the Statute Book iis 
were revoked by the Act passed two years later, before they 
had come into operation. Then came the reconstitution 
of the House as an appellate body by the appointment of 
Law Lords, whose numbers have gradually been increased. 
Now, of course, no lay peer, though still technically entitled 
to do so, ventures to intervene in the hearing of appeals. 


Lay Justices. 

THE announcement in The Times last week that in order 
to relieve the lists of the police magistrates at Clerkenwell 
arrangements are being made for lay justices to sit in the 
Second Court is significant as indicating once again the value 
of the services which laymen can, and do, render in the work 
of the courts. In this connection it is interesting to remember 
that the appointment of magistrates with legal qualifications 
is comparatively modern. It is exactly a century ago that 





the choice of the monarch in the appointment of stipendiary 
magistrates was confined to barristers of seven years standing, 
and it is curious to recall that one of their chief duties was to 
appoint and control the small band of paid constables attached 
to each office. Time and again objection has been raised to 
lay justices, but if, as is alleged, they sometimes go wrong in 
their decisions this is not very surprising seeing that even 
the most exalted in the judicial hierarchy occasionally do 
the like, laymen and lawyers being liable to err at times. 
In the case of lay justices sitting in court the liability to error 
is minimised by the fact that they usually have the advantage 
of the advice of a very experienced clerk who possesses legal 
qualifications. 


The Bar: Annual General Meeting. 


THE annual statement for 1938 of the Bar Council was 
adopted at the annual general meeting of the Bar which 
was held in the Inner Temple Hall, on Wednesday. The 
contents of the statement were indicated in a “ Current 
Topic” which appeared in our issue of 7th January, and 
need not be further detailed. In the course of his review 
of the work of the Council during the past year, the ATroRNRy- 
GENERAL, who presided, said that every year death took 
its toll of those who had worked for the Council. He made 
reference to the death of Sir THomas Huaues, K.C., who 
had had a wonderful record of service, having been a member 
of the Council for thirty-three years and chairman for eleven 
years, and to the deaths of Mr. Epwarp Crayton, K.C., and 
Mr. W. E. Vernon, who had been appointed auditors a year 
ago. Sir DonaLp SoMERVELL also indicated that the Council 
had been in communication with the Colonial Secretary 
regarding the appointment of Colonial Judges, and had been 
informed that the Secretary of State had decided to suggest 
to the Governments of all Colonies, etc., where statutory 
qualifications did not exist, that legislation be introduced 
to provide that persons appointed to be judges of the High 
or Supreme Court must be barristers of not less than five years’ 
standing. The Council had agreed with The Law Society 
new rules relating to retainers of counsel, and it was hoped 
that some of the difficulties which had been experienced in 
the past would be overcome. 
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The Criminal Justice Bill. 

Ar the fifth biennial conference on mental health which 
was recently held by the National Council for Mental Hygiene 
Sir ALEXANDER MAXWELL, Permanent Under-Secretary, 
Home Office, alluded to the class of offenders who, although 
responsible in law for their actions, were nevertheless in need 
of mental treatment. There were, he said, many such 
offenders, and there was also an increasing number of people 
whose attitude was: ‘I am a mental patient and therefore 
I am immune for the legal consequence of my action.” The 
latter type of offender was very ready to exploit his need of 
mental treatment. The Home Secretary, it was indicated, 
had given much attention to the problem of reconciling the 
requirements of society with the need of imposing discipline 
upon certain types of people who had committed offences, 
and of giving them mental treatment where their condition 
required it, and many of the provisions of the Criminal 
Justice Bill were directed to giving the courts improved 
facilities for dealing with cases of this nature. The luncheon 
in connection with the conference was attended by Mr. Ropert 
3ERNAYS, M.P., Parliamentary Secretary, Ministry of Health, 
who referred to the Bill and emphasised that the objective 
of the Government was to get a real and thorough diagnosis 
of any offender who might be said to be suffering from some 
mental abnormality. If mental abnormality were diagnosed 
and was susceptible to treatment, the offender would, under 
the provisions of the Bill, get treatment, not prison. This, 
it was said, was a new and difficult field in which there would 
be great opportunities for all engaged in the mental health 
service to co-operate. The speaker alluded to one mental 
problem requiring particular attention by the council— 
that known in non-technical language as melancholia. One 
of the tragedies of that disease was that it often attacked 
people of the finest intellect and the very finest character. 
Apart from the sadness of the disease, there was, he said, 
a tremendous human wastage in the continuance of it. 
Mr. Bernays concluded his remarks by a reference to the 
progress which had been made in recent years in social 
welfare, and particularly in the treatment of mental 
illness. 


Corporal Punishment. 

A sHarpP difference of view continues to manifest itself in 
regard to the propriety of the provisions of cl. 32 of .the 
Criminal Justice Bill, which proposes to abolish the existing 
powers of the court to pass a sentence of corporal punishment. 
We have previously cited in these columns judicial opinion 
favouring its continuance and it may be recalled that the 
Departmental Committee on Corporal Punishment had before 
it a memorandum from the Lord Chief Justice which sum- 
marised the views of the judges of the King’s Bench Division, 
and which was to the effect that this form of punishment 
operates as a useful deterrent and that it is desirable to retain 
the existing powers to impose sentences of corporal punishment 
for garrotting, robbery with violence, procuring, living on 
immoral earnings, and importuning by male persons, and also 
for offences committed by boys under the age of sixteen years 
under s. 4 of the Criminal Law Amendment Act, 1885. The 
committee did not endorse this view. The weight of evidence, 
it was thought, supported the opinion that it was not essential 
in the interest of society to retain, for any of the offences 
above enumerated, whatever additional element of deterrence 
might be provided by the power to impose a sentence of 
corporal punishment in addition to a sentence of imprisonment 
or penal servitude. The statistics, it was said, appeared to 
show that the amount of robbery with violence decreased 
steadily in the years before the War, in spite of a small and 
decreasing use of corporal punishment, and in recent years 
had shown a tendency to rise in spite of a much greater and 
increasing use of it. This point was recently taken by Judge 
Sir ArremMus JONES, at the Caernarvonshire Quarter Sessions, 





who said that it had been proved by statistics and other 
evidence that so far from diminishing crimes of violence, 
flogging had increased them, and expressed the hope that the 
Criminal Justice Bill would be carried through intact. On the 
second reading of the Bill the Home Secretary made it clear 
that in his view the retention of corporal punishment as a 
court sentence—this form of punishment is retained for serious 
offences against prison discipline—would run counter to the 
main principles of the measure, and it is clear that such view 
commands wide support in responsible quarters. Whether 
such view will prevail against the judicial opinion indicated 
in this and preceding issues—a view which is, of course, by 
no means confined to the bench—remains to be seen. It may 
not be out of place to conclude the foregoing note on the 
matter by recording that, at a special private meeting recently 
held at the Guildhall, Middlesex justices adopted by thirty- 
eight votes to-eleven a resolution that no sufficient reason had 
been adduced to justify the abolition of corporal punishment 
as proposed under the Criminal Justice Amendment Bill. 


Road v. Rail. 

SEVERAL interesting suggestions were made by Colonel A. 8. 
{EDMAN, the ex-chairman of the Traffic Commissioners for 
the West Midland Area, in the course of a paper recently 
read before the Institute of Transport. He attributed the 
absence of greater progress in co-ordination of passenger 
services by different forms of transport to the difficulties with 
which the Commissioners were faced in attempting to 
co-ordinate two forms of activity when they had control over 
Short of dictatorial powers being exerted by a 


only one. 
interests, further 


third party over rail as well as 
co-ordination would, it was thought, be slow, as it must be 
obtained by getting the best out of competition. The speaker 
cited the London Passenger Transport Board—which receives 
about half its total revenue from railway services, trams and 
trolley-buses and the other half from omnibuses and coach 
as the outstanding example of the drawing together 
If a joint 


r¢ vad 


services 
of different forms of transport of Great Britain. 
board of municipal operators was to be set up for other large 
centres, the suburban railways and their revenue must be 
brought into a pool, and !ocal co-ordination of road and rail 
services, instead of being a duty of the traffic courts, would 
become the responsibility of a local central executive. He 
urged that consideration might well be given to the closing 
of intermediate railway stations and the institution of feeder 
services by road, as well as to the development of road services 
in place of passenger trains on branch railway lines, as has 
already taken place ‘in certain areas. Moreover, it was 
intimated that on branch lines where neither station traffic 
in truck loads nor traffic to and from private sidings was 


heavy, it might be worth while examining the question of 


removing the railway permanent way and converting the 
railway into a motor track in districts where existing roadways 
were insufficient. A modern trunk motorway to serve the 
industrial parts of Britain would, the speaker observed, not 
only be very costly to construct, but its proper location would 
cause considerable disturbance; but if one of the under- 
utilised main line railways—the former Great Central Railway 
between London and the Midlands, Yorkshire and Lancashire 

were converted into a toll road, as some people had suggested, 
and limited to motor traffic with a uniform maximum speed, 
a measure of segregation of road traffic, with consequent 
increase in road safety, would be achieved. Whether the term 
‘under-utilised ” is appropriate with reference to the line 
mentioned at the present day may be doubted, and in any 
case the destruction of a through route seems hardly desirable 
in view of the acknowledged superiority of the railway for 
long-distance purposes. With regard to rural and suburban 
conditions, the speaker’s remarks are of particular interest in 
that they deal with a problem which has been brought some- 
what prominently before the public eye at the present time. 
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Education: Withdrawal of Grant. 

THE Yorkshire Post recently indicated that the Liverpool 
Corporation had received counsel’s opinion on the action 
of the Board of Education in withdrawing certain grants 
on the ground of the corporation’s refusal to aid non-provided 
schools under the powers conferred by the Education Act, 
1936. The Board acted under S.R. & O., 1936, No. 28. 
The opinion draws attention to the fact that s. 118 of the Act 
imposes no restriction on the nature of the regulations which 
the Board may prescribe and intimates that there is no 
reason why any limitation which would invalidate the 
regulation should be implied. Section 17 of the Act, it is said, 
measures the extent of the local education authority's duty, 
so far as the provision of additional accommodation is con- 
cerned, by the opinion of the Board. It requires the authority 
to provide such additional school accommodaton as, in the 
opinion of the Board, is necessary. In these circumstances 
it is not thought to be unreasonable that a regulation made 
under the same statute should provide that the Board may 
withhold the payment of a grant, without appeal to the court, 
if dissatisfied with the authority’s performance. The same 
opinion advances the view that the corporation could not 
satisfy the court that the Board’s decision was so unreasonable 
as to suggest bad faith and it is thought that the courts 
would reject the contention that the Board had abused its 
statutory discretion by deciding to withhold the grant in 
the circumstances disclosed. Our contemporary—to which 
we desire to express out indebtedness for the information 
contained in the present paragraph— further indicates that, 
in regard to the question whether the local education authority 
is obliged to maintain non-provided schools which are over- 
crowded or blacklisted or which in any way contravene the 
provisions of the code, counsel state that, though the matter 
is not free from doubt, in their opinion there is no obligation 
on the authority to maintain non-provided schools which do 
not comply with the provisions of the code. 


Local Government Superannuation: Minister’s Decisions. 

BrigF mention may be made of further decisions of the 
Minister of Health under the Local Government Superannua- 
tion Act, 1937. One employed as an officer by a local authority 
complained that in a notification issued to him by the authority 
under Art. 5 of the Local Government Superannuation 
(Administration) Regulations, 1938, no account had been 
taken of previous service rendered by him in the capacity of 
a servant. The council contended that an officer was not 
entitled to reckon periods of previous employment as a servant 
as service for the purpose of the Act, while the appellant who 
had been employed in such capacity in the gas department 
of two corporations claimed that the periods in question were 
reckonable as non-contributing service. The Minister of 
Health acceded to this claim and decided that, having regard 
to the definition of “service,” contained in s. 40 (1) of the Act, 
such of the service as was rendered by the appellant after he 
had attained the age of eighteen years was reckonable as 
non-contributing service for the purposes of the Act. In 
a second case the Minister decided that employment on a day 
to day basis according to the requirements of the cleansing 
department of a borough council was reckonable as non- 
contributing service having regard to the definition of service 
in s.40 (1) of the Act, and the provisions of s. 12 (2) to the effect 
that a contributing employee shall be entitled to reckon as 
non-contributing service any service which he is not entitled 
to reckon as contributing service. The appellant was a 
casual dust loader and it was decided that if he became a 
contributory employee on Ist April next, he would be entitled 
to reckon as non-contributing service the actual service 
rendered by him during the period in question. In a third 
case the Minister decided that employment under an 
apprenticeship agreement to a council’s engineer and sur- 
veyor was not service rendered to a local authority, and that 





one who left such employment to join His Majesty’s Forces 
and completed the apprenticeship after demobilisation was 
not entitled to reckon the period of his service with the 
Forces as service for the purposes of the Act. In a fourth 
case, a clerk to a joint hospital board claimed that service 
with other local authorities prior to such appointment was 
reckonable as service for the purposes of the Act. It appeared 
that the appellant commenced in the local government 
service in 1909 as a whole time officer but that his employment 
as clerk to the board, which dated from 1935, was additional 
to his other appointment; and it was decided that, 
having regard to the provisions of ss. 12 (2) and 40 (1) of the 
Act, the appellant was entitled to reckon his previous 
local government service for the purpose of his appointment 
as clerk to the board. 


Recent Decisions. 

In Westhoughton Coal and Cannel Co., Ltd. v. Wigan Coal 
Corporation, Ltd. (p. 56 of this issue), Luxmoore, L.J., 
dismissed the plaintiffs’ claim for damages in respect of the 
flooding of certain of their mine workings which they alleged 
to be a result of the construction, about 1886, of certain 
artificial waterways by the defendants through their own 
workings. 

In Ellis v. Raine (The Times, 12th January), the Court of 
Appeal (Scorr, MacKinnon and Gopparp, L.JJ.) ordered 
a retrial on the ground that the jury which had been directed 
to award damages for loss of expectation of life and under 
the Fatal Accidents Act had awarded nothing under the former 
head. The action was brought by the parents in respect of 
the death of their son, aged seven, who was knocked down by 
the defendants’ motor car and died two days later. 

In Smith v. Pearl Assurance Co., Ltd. (The Times, 
12th January), the Court of Appeal (SLasseR, CLAUSON and 
pu Parca, L.JJ.) dismissed a Poor Person’s appeal from an 
order of Asquiru, J., in Chambers affirming the master’s order 
that all proceedings in the action be stayed. The plaintiff 
claimed against the defendants a declaration that the latter 
were liable to pay him under the Third Parties (Rights against 
Insurers) Act, 1930, the amount of damages and costs awarded 
him in an action against one who had been insured against 
third party risks by them and had become insolvent. The 
policy contained an arbitration clause providing that the 
making of an award should be a condition precedent to any 
right of action against them and it was intimated that, 
if the court had a discretion, it could not properly exercise 
jt so as to interfere with the contract between the parties. 

In Gibbs Smith, J. v. Gibbs Smith, C. H. (The 
18th January), Henn Cotuins, J., held that the filing of a 
previous petition for divorce, which was not followed by 
service and had subsequently been dismissed on the 
petitioner’s application, did not suspend the obligation of the 
spouses to cohabit. The learned judge therefore granted 
a decree nisi to the petitioner who sought dissolution of her 
marriage on the ground that the respondent had deserted her 
for at least three years preceding the presention of the petition. 
Marthews v. Marthews, 82 Sou. J. 953, distinguished. 

In Re the Union of the Benefices of Westoe and South 
Shields St. Hilda, Durham County (p. 52 of this issue), the 
Judicial Committee of the Privy Council dismissed a scheme 
framed by the Ecclesiastical Commissioners by which it 
was proposed to unite the benefice and parish of Westoe with 
that of St. Hilda. The scheme provided for the demolition 
of the church and parsonage house of the first-named parish, 
sale of the sites and application of the proceeds and of the 
present endowments for the benefit of a new district. The 
Board intimated that sufficient regard had not been paid to 
the circumstances and claims of the existing parishes as 
prescribed by the Union of Benefices (Amendment) Measure, 
1936, 


Times, 
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Criminal Law and Practice. 


CRIMINAL LIABILITY OF EMPLOYERS UNDER 
THE ROAD TRAFFIC ACTS. 


WHEN the duly licensed and insured driver of a motor vehicle 
lends it or hands over the wheel to another person who 
may or may not be licensed or insured a number of difficult 
problems may arise. Some of these were considered by the 
magistrates at Otley on 28th October, 1938. 

On that date in R. v. Allan Thelwall Ltd., Giles ond Wood- 
house, the magistrates heard a charge against the defendant 
company that they on 28th May, 1938, unlawfully did use or 
permit the use of a certain motor vehicle on a certain road 
when there was not in force in relation to the user of the 
vehicle such a policy of insurance or such a security in respect 
of third-party risks as complied with the requirements of 
Pt. 2 of the Road Traffic Act, 1930, contrary to s. 35. The 
defendant Giles was charged with aiding and abetting the 
offence charged. The defendant Woodhouse was charged 
with driving an uninsured motor vehicle. 

The defendant Giles was a commercial traveller in the 
employment of the defendant company, was a licensed driver, 
and was authorised by them to use their motor car, which 
was the motor car in question. The defendant company 
had a proper insurance policy issued by authorised insurers, 
and had had delivered to them a proper certificate of insurance. 
Clause 2 of the policy provided : “ The insurers will indemnify 
any person who is driving such motor car on the insured’s 
order or with his permission.” The certificate of insurance 
stated: ‘‘ Persons or Classes of Persons entitled to drive : 
Any person who is driving on the policy-holder’s order or 
with his permission.” 

It appeared from the evidence that the defendant Giles 
had been driving late at night, and, feeling ill, had asked the 
defendant Woodhouse, a customer of the defendant company, 
who was with him at the time, if he would drive him home. 
The defendant Woodhouse was a properly licensed driver. 
There was no evidence as to whether the defendant Woodhouse 
was with Giles on business at the time or not. The defendant 
Woodhouse drove the car and knocked down and injured a 
lady. 

The magistrates reserved their decision, and on 18th 
November, 1938, they gave their reasons for dismissing the 
informations. They said that it was a difficult point and 
they could not find any decided case that helped them. They 
added: “ The justices think that, having regard to the terms 
of Giles’ employment, and the full authority given to him in 
the use of the car, it must be assumed that in the special 
circumstances of his illness he had his employers’ implied 
permission in allowing Woodhouse to drive. Therefore 
Woodhouse was driving at that time with the permission of the 
policy-holder.”’ 

The magistrates thus found on the facts in a case which 
raises more than one interesting question of law. One of 
these relates to the criminal liability of defendants for user 
by their servants of motor vehicles in contravention of traffic 
regulations. The law on this point has been stated by a 
Divisional Court in Griffiths v. Studebaker [1924] 1 K.B. 102, 
in which the respondents, holders of a limited trade licence in 
respect of a motor vehicle, were summoned for having used 
on a public road a motor car carrying thereon more than two 
persons in addition to the driver, in contravention of the Road 
Vehicles (Trade Licences) Regulations, 1922. 

The respondents’ employee, on being asked why he was 
carrying more than the proper number of persons, replied : 
“T am giving them a trial run.” Neither the respondents 
nor any responsible officer knew of what had happened, and 
the employee had acted contrary to the express orders of 
the respondents, who, as the magistrates found, had taken all 
reasonable precautions against the commission of the offence. 
The respondents’ employee was charged with aiding and 





abetting the alleged offence. The magistrates dismissed the 
informations against both the respondents and their employee, 
The Divisional Court held that there ought to have been a 
conviction. 

Lord Hewart, C.J., said: “It is quite clear that the 
limited company as a company could not drive the car, 
and secondly, it is not disputed that the employee who 
was driving the car on the day in question was in fact upon 
the respondents’ business and was acting within the scope of 
his employment ; in short, he was doing the very thing which 
for the advantage of the respondents he was employed to do. 
The only respect in which he fell short of the requirements 
of his employers was that, contrary to their wish, expressed 
in certain ways, he was carrying an excessive number of 
persons in the car. In those circumstances it seems clear to 
me that the act of the driver was the act of the respondents.” 

Sankey, J.; said: ‘* The law on this matter was laid down 
by Wright, J., in Sherras v. De Rutzen [1895] 1 Q.B. 918, 921, 
where he said: * There is a presumption that mens rea, an 
evil intention, or a knowledge of the wrongfulness of the act, 
is an essential ingredient in every offence ; but that presump- 
tion is liable to be displaced either by the words of the statute 
creating the offence, or by the subject-matter with which it 
deals, and both must be considered.” 

To ascertain whether a particular Act of Parliament has 
the effect of making a principal criminally liable for the 
acts of his servants irrespective of mens rea * regard must 
be had to the object of the statute, the words used, the 
nature of the duty laid down, the person upon whom it is 
imposed, the person by whom it would in ordinary circum- 
stances be performed, and the person upon whom the penalty 
is imposed ” (per Atkins, J., in Mousell Brothers v. London 
and North Western Railway Company [1917] 2 K.B. 845). 
There can be little doubt that one of the objects of the Road 
Traffic Act, 1930, was to impose an absolute duty on the 
users of motor vehicles to see that they are properly insured 
against third-party risks. On the authority of Griffiths v. 
Studebaker (supra), therefore, they will be liable if their 
servants permit the user of an insufficiently insured vehicle. 

The question that next arises is whether employers can 
be criminally liable for such acts when they are committed 
by their servants acting outside the scope of their employ- 
ment and not in their employers’ business. From the 
judgment of the Lord Chief Justice in Griffiths v. Studebaker 
(supra) it is clear that employers are not liable for the acts 
of their servants in such circumstances any more than a 
motor car owner would be liable for the unauthorised criminal 
act of a friend to whont he had lent hismotorcar. In Abercromby 
v. Morris, 48 T.L.R. 635, for example, a motorist who had 
lent his car to a friend with permission to use it so long as 
he renewed the Excise licence with respect to the car, was 
held not guilty of using the car while an Excise licence was, 
owing to the default of his friend, not in force. 

The magistrates in the Otley Case held on the facts that 
the employee had full authority to permit the customer 
to drive. Under those circumstances no criminal offence 
had been committed, as the insurance policy was only void 
where the motor car was being driven without the permission 
or order of the insured. Had the magistrates not so found 
there might have arisen a question as to whether the employee 
was acting within the scope of his authority in permitting 
another person to drive him home when he was ill. This 
question must depend on whether under the circumstances 
he could appoint another as an “agent of necessity” to 
drive him home. “It isdoubtful” says Bowstead on “Agency,” 
8th ed. (1932), p. 15, Note (e), “ how far the principle of 
agency of necessity extends in English law, and whether 
it is not confined to certain recognised cases, such as those 
of shipmasters, common carriers, etc.” Most of the cases 
certainly deal with these relationships and in none of them 
is there an instance of a stranger being given such an authority. 
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The Settled Land Act “Curtain.” 
By A. H. WITHERS, Barrister-at-Law. 

THE “curtain” provisions of the Settled Land Act, 1925, 
have not yet received the detailed examination and criticisms 
that they require. They appear to the writer (as at present 
advised) not to be so happily expressed as might be desired. 
In the hope of inducing conveyancers to renew their study 
of such provisions, the writer ventures to make thereon the 

following hypercritical observations. 

In this article the writer points out what appears to him 
to be, or possibly to be, the primary or superficial meaning 
of the words used in the statutory provision referred to. In 
no case is it to be assumed that, in the writer’s opinion, such 
meaning is the one which would be adopted by the courts. 

Except where otherwise indicated, all sections referred to 
in this article are those of the Settled Land Act, 1925. 

1. Vesting deeds can, and do sometimes, go wrong. Let 
us assume the following. In 1926 land was properly settled 
by vesting deed and trust instrument, and the settlement 
thereby created still subsists. The principal vesting deed of 
1926 was in favour of A, who then had and still has the powers 
of a tenant for life, and declared X and Y to be, as they were 
and still are, trustees of the settlement for the purposes of the 
Settled Land Act, 1925 

In 1927 A sold his life interest to B, who was not a 
beneficiary under the settlement, and soon after executed a 
‘vesting deed,” in the form appropriate to the case of a 
change of tenant for life, purporting to convey the legal estate 
to B upon the appropriate trusts, and declaring X and Y to 
be trustees of the settlement for the purposes of the S.L.A. 
In 1930 B sold and purported to convey part of settled estate 
to P, who paid the purchase money to X and Y, who were 
parties to the conveyance in the ordinary way. There was 
nothing on the abstract to put P on inquiry. 

In the case contemplated above, ** vesting instrument ”’ in 
S.L.A., s. 110 (2), means a * vesting deed” which in s. 117 
(1) (xxxi) is defined (unless the context otherwise requires) 
as meaning ‘‘ the instrument whereby settled land is conveyed 
to or vested in or declared to be vested in a tenant for life 
or statutory owner.” 

The ** vesting deed ”’ of 1927 in favour of B is not a * vesting 
deed,” for B was not and had not the powers of a tenant for 
life or statutory owner (see s. 104 (1)), and s. 18 (1) prevents 
the deed operating as a conveyance of the legal estate to B. 
“The last or only principal vesting instrument” within 
s. 110 (2) and “the last or only vesting instrument ”’ within 
s. 72 (1) would at first sight appear to be the original vesting 
deed in favour of A. 

Neither the definition above referred to nor s. 110 (2) 
includes, in the expression * vesting instrument,” a document 
which purports or appears to be but is not a * vesting deed.” 

If the above criticisms be sound, s. 110 (2) is of no protection 
to P, who then must have a bad title. 

Obviously the trouble (if any) indicated above applies to 
all principal vesting instruments wrongly made under the 
8.L.A., including wrong vesting assents, if, as the writer 
thinks, s. 36 of the Administration of Estates Act, 1925, does 
not apply to assents relating to trust estates vested in the 
deceased. 

It should also be noted that the purchaser has no means 
of ascertaining whether the last principal vesting instrument 
abstracted is in fact the last one. It is conceivable that a 
case may occur where a later vesting instrument is forgotten. 

2. Similar troubles seem to arise on the wording of other 
parts of the Settled Land Act, 1925. 

(a) Under s. 110 (2) (d) a purchaser has to assume that 
* the statements contained in any deed executed in accordance 
with this Act declaring who are the trustees of the settlement 
for the purposes of this Act are correct.’ A purchaser cannot 
tell whether an abstracted deed of declaration has been 





* executed in accordance with this Act”; e.g., he cannot 
tell whether a new trustee has been appointed at all, or 
whether the new trustee appearing in the deed of declaration 
was the person in fact appointed by the undisclosed deed of 
appointment. 

(6) Under s. 110 (2) (e), a purchaser has to assume that 
“the statements contained in any deed of discharge, executed 
in accordance with this Act, are correct.” A purchaser cannot 
tell whether an abstracted “deed of discharge” has been 
“executed in accordance with this Act’: e.g., the old 
settlement may in fact be still subsisting. 

(c) Under s. 110 (5), a purchaser may be bound to assume 
that a person to whom settled land is conveyed is absolutely 
entitled thereto. But the conveyance may be void under 
a. 181): 

Unless s. 110 (5) is confined to conveyances or assents by 
personal representatives, it seems extraordinary that a deed 
of discharge under s. 17 is not required to a conveyance, 
under s. L1O (5), by a person other than a_ personal 
representative. 

(d) Section 4 (1) provides that “‘ every settlement of a legal 
estate in land infer vivos shall, save as in this Act otherwise 
provided, be effected by two deeds, namely a vesting deed, 
and a trust instrument and if effected in any other way shall 
not operate to transfer or create a legal estate.” 

Assume that there is abstracted a deed purporting and 
appearing to be a proper principal vesting deed, creating a 
settlement in accordance with s. 4 (2) and s. 5, by which A 
conveys the legal estate to B, upon the trusts of a trust 
instrument of even date therein referred. B proposes to sell. 
The purchaser cannot see the trust instrument, but the facts 
may be that— 

(1) no trust instrument of any sort was ever executed, or 
the field or house in question was by mistake omitted from 
the trust instrument, or 

(2) the trust instrument was signed but not sealed by 
the settlor and ought to have been under seal to comply 
with s. 4 (1), or 

(3) the trust instrument may have declared a primary 
trust for sale so that the land was never settled land— 
(a case much like this has actually occurred to the writer’s 
knowledge)—or 

(4) the trust instrument may not have appointed or 
constituted any trustees of the settlement. 

It is unnecessary here to go into the question what the precise 
result of such strange facts would be. 

3. The objections above raised on the wording of s. 110 
and s. 72, if valid, would make nonsense of s. 1T0 and make 
the 8.L.A. unworkable in the case of unregistered land. 

The writer may have overlooked some provision in the Act 
which disposes of the above criticisms. In the absence of 
some such provision, the matter must be put right by 
‘* benevolent construction.” 

Presumably the courts will construe “the last or only 
principal vesting instrument” as meaning “a document 
being or appearing to be the last or only principal vesting 
instrument,” or something to the same effect, and will similarly 
construe the other provisions of s. 110, and will declare that 
s. 4 (1) and s. 18 (1) (which contain no provision in favour 
of a purchaser without notice) operate subject to s. 110. 
If the court does not do so, the matter will obviously have to 
be put right by legislation. 

But the court, or Parliament, will have to consider what 
is to happen when documents abstracted or the recitals in a 
vesting instrument disclose documents or facts which show, 
or from which the purchaser’s advisers should perceive, that 
such instrument is void. The case of a purchaser having no 
notice of any defect or suspicious fact may be quite different 
from the case where the purchaser has notice of, or ought to 
have perceived, the defect. Section 110, however, has no 
reference to the purchaser having no notice. 
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1. Section 110 (2)—however benevolently construed 
may possibly be qualified by s. 13. 

For example, if land was vested in statutory owners because 
of the minority of an infant tenant for life or in tail in 
possession, and the purchaser knows that fact and that the 
former infant has come of age, it may be the case that the 
purchaser cannot safely complete unless and until the proper 
vesting deed has been executed in favour of the actual tenant 
for life and the conveyance is made by him. 

It would appear from p. 972 of the 12th ed. of 
* Wolstenholme and Cherry’s Conveyancing Statutes” that 
the learned editors take the view above expressed. But it 
does not seem to be quite clear that s. 13 applies after a 
first vesting instrument has been executed. 





Company Law and Practice. 


THE matters to which I propose to draw attention this week 
arise out of s. 255 of the Companies Act, 
1929. It is one 


Compulsory v. This section is a new one. 


Voluntary of a fasciculus of sections grouped together 
Winding-up. under the heading * Provisions applicable 


to every voluntary winding up,” and it 


provides as follows : 


‘The winding up of a company shall not bar the right of 


any creditor or contributory to have it wound up by the 

court, but in the case of an application by a contributory, 

the court must be satisfied that the rights of the 

contributories will be prejudiced by a voluntary winding up.” 
The winding up referred to in the opening words of the section 
means a voluntary winding up, and the position therefore is 
that a creditor can always petition for a compulsory winding up 
even if a voluntary winding up is in progress. The position 
of a contributory is not quite the same. The policy of the Act 
is to leave the matter in the hands of the company itself in 
cases where the creditors are not seeking relief. It will, 
however, interfere at the request of a contributory in certain 
cases if the contributory can show that his rights are+likely 
to be prejudiced by the voluntary winding up Before the 
passing of the Act of 1929 it had been established by a series 
of decisions that the court would make a compulsory order on 
a contributory’s petition in certain circumstances, and s. 255 
of the Act of 1929 in effect preserves the result of those 
It can safely be said that the circumstances in 
which the court would have made a compulsory order before 
1929 suffice under the present Act to show that the rights 
of the contributories will be prejudiced by the voluntary 
winding up and so bring the case within s. 255. If a voluntary 
winding up is in progress and a contributory wishes to petition 
for a compulsory winding up, there is an onus thrown on him 
by the section. 
his case can be brought within the series of decisions to which 
I will now shortly refer. 

A common case which entitles a contributory to have a 
winding up taken out of the company’s hands is where the 


decisions. 


voluntary winding up has been procured by the influence of 


some members of the company whose conduct with regard to 
the affairs of the company requires investigation. An example 
will show the sort of case that I am thinking of. The headnote 
to In re The Varieties Limited [1893] 2 Ch. 235, reads as 
follows: ‘ On the petition of shareholders for a compulsory 
winding up order, on the ground that the substratum of the 
company is gone, the court disregards a special resolution for 
voluntary liquidation which owes its existence to the pre- 
ponderating influence of those whose conduct appears to 
require such investigation as can only be obtained in a 
winding up by the court.”” The facts of the case are extremely 
complicated, but it is enough for our present purpose to 
record that a petition was presented for the compulsory 
winding up of the company on the ground that its substratum 


He will successfully discharge that onus if 





was gone and that before the petition came on to be heard 
a resolution for the voluntary winding up of the company was 
This resolution was carried by an overwhelming 
majority—3,916 votes being given in its favour and only 
145 against. Of the 3,916 supporting votes, however, 3,702 
were given in respect of shares held by a single shareholder or 
his nominees, leaving only 214 supporting votes given by other 
persons. The part which had been played by the single 
shareholder in the history of the company was alleged to call 
for a thorough investigation. It was plain on the evidence 
that the substratum of the company had gone and the question 
then arose as to whether a compulsory order should be made 
or the company’s affairs should be left to be liquidated by a 
voluntary winding up. Vaughan Williams, J., made a 
compulsory order. It might be, as the learned judge observed, 
that on investigation no ground would be found for making 
any imputations against the persons concerned in the forma 
tion, promotion or conduct of the business of the company. 
But, inasmuch as there were some grounds for suspicion and 
circumstances were disclosed which seemed to call for an 
explanation, it was preferable that the liquidation should be 
conducted by an independent person acting under an order of 


passed. 


the court. 

A similar state of affairs was disclosed in In re 1897 Jubilee 
Sites Syndicate [1899] 2 Ch. 204. In that case the resolution 
for a voluntary winding up came first and was shortly followed 
by an order continuing the voluntary winding up under the 
supervision of the court. Subsequently the senior official 
receiver petitioned for a compulsory winding up on the 
grounds that the winding up under supervision could not be 
convinued with due regard to the interests of the contributories. 
It was alleged that the company had been promoted by a 
company registered in Scotland, which company was merely 
a cloak concealing the real promoter. Furthermore, it was 
that an agreement which had been entered into was 
fraudulent and that one of the parties to the agreement was 
probably non-existent. There were other matters tending to 
show that misfeasances had been committed, but it had 
been found impossible to get to the bottom of the matter 
by means of the machinery which a voluntary winding up 
provided. A private examination of the alleged real promoter 
had been insufficient and a public examination was required. 
A public examination could not—and cannot even now 
be obtained in a voluntary winding up. Wright, J., thought 
that he was justified in making a compulsory order on the 
ground that the case was one in which the powers of the 
voluntary liquidator had been proved in the opinion of 
the court to be insufficient for the purposes of winding up, 
in so far as the interests of creditors or contributories were 
concerned. “If in short,” says the learned judge in his 
judgment, “ the official receiver after a compulsory winding 
up order would possess any power which the voluntary 
liquidator cannot exercise and which is shown to be necessary 
in order that there may be an efficient winding up in the 
interests of the creditors or contributories,’ then a compulsory 
order will be made. This is a comprehensive and clear 
statement of the law on this subject. It is useful to set 
beside a passage from the judgment of Cozens-Hardy, J., 
in In re Hayceraft Gold Reduction and Mining Company 
[1900] 2 Ch. 230, at p. 237: * The existence of a voluntary 
winding up is a strong reason why the court should decline 
to interfere, but circumstances may justify interference. 
The most common instance, no doubt, is where the court 
holds that the resolution to wind up voluntarily has been 
passed fraudulently, but that is not exhaustive. I cannot 
regard the resolutions [for voluntary winding up] which 
have been passed as an honest exercise of the wishes of the 
shareholders with regard to the winding up of the company. 
No plausible reason for objection on the part of a shareholder 
to a compulsory winding up can be suggested. Unless I make 
the order the company will be dissolved, the books will be 


said 
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destroyed and the directors, promoters and others will 
escape the risk of being called upon to pay large sums into the 
coffers of the company.” These sentences speak for them- 
selves, and I do not think that it is necessary for me to go 
into the facts of the case. There is, however, another case in 
the same volume of the Law Reports which I cannot pass 
over quite so shortly. 

In re Gutta Percha Corporation [1900] 2 Ch. 665, is an 
extension of the cases mentioned above. In that case a 
voluntary winding up had been resolved on for the express 
purpose of a reconstruction. The scheme for reconstruction 
fell through for reasons with which we are not concerned and 
a Shareholder presented a petition for compulsory winding up. 
There was still in form a voluntary winding up on foot, and 
this fact was described by Cozens-Hardy, J., as “a serious 
difficulty for the petitioner to get over.’ Nevertheless, he 
made an order as prayed. The evidence filed alleged gross 
mismanagement and dishonesty, and the facts were so 
surrounded by suspicion and called so loudly for investigation 
that the case was clearly one in which, following the cases 
already cited, a compulsory order could properly be made. 
The case is interesting, however, inasmuch as the learned 
judge was much influenced by another circumstance altogether, 
namely, that the voluntary winding up had been set on foot 
with an express object which was at the date of the hearing 
of the petition no longer attainable. The very foundation, 
therefore, of the voluntary winding up had gone, and the 
learned judge did not regard the existence of a voluntary 
winding up of this sort as such an obstacle to a compulsory 
order as an ordinary voluntary winding up would have been, 

Now it must not be imagined that in order to get a 
compulsory order it will suffice to make allegations of mis- 
conduct and create clouds of suspicion. The cases above 
cited were all cases where the petitioner was in a position to 
bring plenty of strong evidence in support of his contentions. 
It would be wrong to imagine that the court is quick to 
interfere at the request of a contributory who is vaguely 
dissatisfied with the general position or who is merely on 
general grounds uneasy. The reverse is the case. In Jn re 
National Company for the Distribution of Electricity by 
Secondary Generators, Ltd. [1902] 2 Ch. 34, Stirling, L.J., said 
that “the court ought to be very careful how it exercises 
that jurisdiction and ought not to make an order for com- 
pulsory winding up unless it is satisfied that some benefit 
will thereby result to the shareholders.” In the same case, 
Vaughan Williams, L.J., agreed with the other members of 
the Court of Appeal in refusing to make a compulsory order, 
even though he was by no means satisfied that the complaints 
urged by the petitioner were entirely without foundation or 


that the matters complained were not matters which, if 


investigated, would result in increasing the funds available 
to the liquidator. The learned lord justice repudiated the 
view that the court ought only to exercise its jurisdiction on 
being satisfied that the resolution for voluntary winding up 
was either a fraud or a sham. It would be enough if the court 
were satisfied that the voluntary winding up was existing 
under such circumstances as would be likely to prejudice the 
position of the shareholders. But although the jurisdiction 
is a fairly wide one, the court will not, it seems, be “* satisfied ” 
unless the petitioner can bring forward ‘* very ample proof ” 
of the matters which he alleges as bringing that jurisdiction 
into play. 

Before passing from this subject I must refer to one other 
case—In re Septimus Parsonage & Company [1901] 2 Ch. 424. 
This was a motion for committal for contempt of court in 
the following circumstances. A petition had been presented 
to the court for the compulsory winding up of the company. 
Before the petition came on for hearing two of the directors 
of the company prepared and caused to be issued a circular 
with the intent to procure falsely and fraudulently a resolution 
for voluntary winding up. The idea was that the resolution 








should appear to be an act hostile to the directors, though 
they in fact hoped to use it as some sort of a shield. In this 
way they aimed at misleading the court as to the true view 
of the majority of the shareholders and hoped to prevent a 
compulsory order from being made. The court held that there 
was an interference with the jurisdiction of the court and 
the two directors were committed to prison. 








A Conveyancer’s Diary. 


In Re Hawkesley’s Settlement [1934] 1 Ch. 385, there were 
several interesting points regarding revoca- 


Revocation of tion of wills arising by implication by reason 


Will by of a subsequent will containing no express 
Implication— revocation, but making provisions incon- 
Dependent sistent with those of the former will, and 
Relative involving a consideration of the doctrine 
Revocation. of ** dependent relative revocation.” 


A testatrix made a_ will in 1922, 
by which she purported to exercise certain general and 
special powers of appointment vested in her under certain 
settlements. In 1925 the testatrix made a codicil on which 
nothing turned, and subsequently in 1927 made a second 
will by which she appointed three named persons to be her 
executors and residuary legatees “ to carry out instructions 
which I may leave in writing or verbally which I have not yet 
fully completed.” This will contained a reference to a 
* cancelled will,’ which it was admitted referred to the 
1922 will, the testatrix having written on a copy of it the 
word * cancelled.” The 1927 will was described as * Last 
Will and Testament,” etc. 

By a decree of the Probate Court these two wills, together 
with the codicil, were admitted to probate. During the 
probate proceedings the President expressed an opinion 
concerning the construction of these documents. In doing 
so he referred to matters which were inadmissible in a court 
of construction on a question of construction, but the decree 
did not contain any finding on the question of construction. 

Luxmoore, J., held that he was not bound by the opinions 
of the President as to construction, which could be regarded 
as obiler, and also that the description of the 1927 will as 
“the last will and testament,” and the reference to the 
* cancelled will”? were not by themselves sufficient to effect 
a complete revocation of the earlier will and codicil, but that 
if revocation of those two documents had to be found, it 
must be because the testatrix had disposed-of the whole 
of her own property, and that over which she had a testament- 
ary power of appointment, in a manner wholly inconsistent 
with the provisions of the two earlier documents. The learned 
judge also held that on the words in the 1927 will, namely, 
‘to carry out instructions that I may leave in writing -or 
verbally which I have not yet fully completed ” the residuary 
legatees took what was given to them as trustees, and it being 
impossible for the court to ascertain what the trusts intended 
by the testatrix were, whatever passed to the residuary legatees 
had to be held by them on trust for the testatrix’s next-of-kin. 

It was contended, amongst other things, that the doctrine 
of * dependent relative revocation” applied. That doctrine 
applies where, as a matter of construction, it is found that 
a will which revokes an earlier one is not intended to operate 
as a revocation unless the provisions of the later will are 
effectual. It is not that a revoked will is revived by reason 
of a subsequent disposition’ of the same subject-matter 
turning out to be ineffective, but that the testator did not 
intend to revoke the former will unless the later disposition 
were effective. 

I may here refer to some of the earlier authorities. 

In Onions v. Tryer (1716), 1 P. Wms. 345, the testator made 
a good first devise and then made a will expressly revoking the 
former will and devising the property to the same people, 
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but by different machinery; the second will was validly 
executed for the purpose of revocation, but, as the law then 
stood, was not properly executed to make the devise in it 
effective. It was held that the revocation was dependent 
and conditional upon the devise in the second will being 
effectual. 

A later case is Re Barnard’s Settlement [1916] 1 Ch. 354. 

In that case a testatrix, in exercise of a testamentary 
power of appointment, appointed funds to her six daughters 
in equal shares. By a codicil the testatrix revoked the 
appointment in favour of M, one of her daughters, * in so far 
(but no further) as the same ” gave to M an absolute interest 
therein and appointed the share which M ** would have been 
entitled to but for these presents” to trustees upon discre- 
tionary trusts for her for life with a gift over after her death, 
which trusts were void as offending the rule against perpetuities. 
It was held that the share appointed to M by the will was 
not revoked by the codicil, but that, the trusts of the codicil 
being void, the original appointment by the will remained 
operative. The construction adopted there was that the 
testatrix did not intend wholly to revoke the appointment 
to M, but only to do so for the purpose of affording her the 
protection of the discretionary trusts. 

A still more important authority is Ward v. Van der Loeff 
[1924] A.C. 653. 

In that case a testator devised and bequeathed his residuary 
estate to trustees upon trust to pay the income to his wife 
during her life, and after her death in trust for his children 
as therein mentioned, and if there should be no child the 
testator gave his wife a power of appointment amongst the 
children of his brothers and sisters, and in default of appoint- 
ment amongst those children equally. By a codicil the 
testator revoked the power of appointment given to his wife 
and declared trusts for the benefit of the children of his 
brothers and sisters in such a manner as to offend the 
perpetuity rule. 

The House of Lords, having held that the gift in the codicil 
was void for remoteness, declared that, that gift being 
inoperative, there was no implied revocation of the gift in the 
will and that the latter took effect. 

It will be observed that in that case there was no express 
revocation of the will. 

In Re Hawkesley, Luxmoore, J., held that there was a 
revocation of the 1922 will by that of 1927. In the course 
of his judgment his lordship said: * If an absolute gift or 
appointment is made by one testamentary instrument to A 
and the subject of the appointment is then given or appointed 
absolutely by a subsequent testamentary instrument to B, it 
is difficult to see how, if the second gift or appointment fails 
to take effect, it can be said that the first gift or appointment 
is operative. In such a case the second gift or appointment 
takes away that which was given or appointed on the first 
gift, and there is nothing in either instrument to show that 
the testator intended that A was to take if B could not take.” 


A copy of a letter to the Editor from Mr. E. O. Walford 
regarding my article on tnis subject in 
Reversionary our issue of 3lst December has been 
Leases. sent to me. I am obliged to Mr. Walford 
for his letter and hope to comment upon 
it next week. 








Landlord and Tenant Notebook. 


AN interesting attempt to contract out of the provisions 
of the Agricultural Holdings Act, 1923, 
Contracting which confer rights to compensation was 
out of A.H.A., dealt with in Re The Disraeli Agreement and 
1923. Re The Agricultural Holdings Act, 1923; 
Cleasby vy. Park Estates (Hughenden) Ltd. 
[1939] W.N. 11; 82 Sox. J. 1031. 





The facts were that a farm was let under an agreement 
determinable by two years’ notice (either side) to expire at 
Michaelmas, but containing a clause under which the landlord 
should be entitled to resume possession “in case required 
for building or otherwise of any portion of the demised 
premises without payment of compensation to the tenant, 
but with proportionate reduction in the rent 5 

The reversion in part of the land was bought by the 
defendants, whose solicitors, on 21st February, 1938, wrote 
to the plaintiff purporting to give him notice, in accordance 
with the above-mentioned clause, that the landlord forthivith 
resumed possession of the part so purchased. The defendants 
in fact resumed possession a couple of weeks later. 

The plaintiff now contended that he was entitled to a two 
years’ notice expiring on a 29th September; alternatively, 
that the clause referred to was void in that it took away his 
right to claim Compensation. 

The clause did not specify any particular type of compensa- 
tion, but argument proceeded on the assumption, which seems 
plausible, that compensation for disturbance was what was 
contemplated. 

Argument also appears to have proceeded on the basis 
that possession had been resumed of part of an agricultural 
holding. That is to say, the plaintiff invoked s. 27 (2): 
‘“ Where the landlord of a holding gives notice, in pursuance 
of a provision in that behalf contained in the cortract of 
tenancy, of his intention to resume possession of some part 
of the holding, the provisions of paras. (b) and (c) of sub-s. (1) 
of this section (but not including the proviso thereto) shall 
apply as if the notice were such a notice to quit as is mentioned 
in that sub-section”; the sub-section and paragraph in 
question provides that when a notice to quit is given by the 
landlord of a tenant from year to year with a view to the use 
of land for a number of specified purposes, the statutory 
provisions respecting compensation are to apply as if the 
part were a separate holding, and the tenant is entitled to a 
reduction of rent, consequential depreciation being allowed for. 

It seems to me to be open to question whether s. 27 (2) 
need have been invoked at all. I should have thought that 
the effect of the sale of the reversion in part of the premises 
was to turn the farm into two separate holdings, and when the 
purchaser (if he could) gave notice to resume possession of all 
he had bought it was not a case of a landlord giving notice 
to resume possession of “some part of the holding.’ 
* Holding,” according to s. 57 (1), means “ any parcel of 
land held by a tenant, which is either wholly agricultural, 
ete.” f. 

It was argued that, while notice was given, the tenancy 
agreement did not stipulate for such, and that the notice 
given was to the effect that the landlords forthwith resumed 
possession. Thus in two further respects the facts would 
appear to be outside the scope of s. 27 (2) which, as has been 
seen, refers to a notice in pursuance of a provision in that 
behalf contained in the contract of a tenancy, being a notice 
of intention to resume possession. 

It was held that notice need never have been given; but 
that the notice in fact served was a notice given in pursuance 
of a provision in that behalf contained in the contract of 
tenancy of intention to resume possession of some part of the 
holding. 

This would, of course, make the provisions of the Act 
respecting compensation applicable, in accordance with 
s. 21 (1) (4), if the tenant was a tenant from year to year. 
The present report does not refer to any argument as to 
whether a tenant under a tenancy stipulating for two years’ 
notice by either party was a tenant from year to year. It was 
held in Re Threlfall, ex parte Queen's Benefit Building Society 
(1880), 16 Ch. D. 274, C.A., that a tenancy was no less a 
yearly tenancy because the landlord had the right to determine 
it by three months’ notice; and Cotton, L.J., said, in his 
judgment: “I know of no law or principle to prevent two 
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persons agreeing that a yearly tenancy may be determined 
on whatever notice they like”; but it seems fair to observe 
that when the usual incidents are varied so that the variation 
affects both parties equally, there seems to be little point 
in describing the result as a tenancy from year to year. 

However, it was held that s 27 applied, and consequently 
that the statutory provisions for compensation applied 
likewise. The question then arose whether the agreement 
took away the right to claim it, and what was the position 
if it did. 

For sub-s. (7) of s. 12, the section which deals with com- 
pensation for disturbance, enacts, inter alia, that compensation 
shall not be payable under the section ** unless the tenant has, 
not less than one month before the termination of the tenancy, 
given notice in writing to the landlord of his intention to 
make a claim for compensation” under the section ; while 
s. 50 says that subject to the provisions of the Act * any 
contract ... made by a tenant of a holding, by virtue of which 
his right to claim compensation under this Act is taken away 
or limited, shall to that extent be void.” 

It was clear that the clause which purported to entitle 
the defendants to determine the tenancy without notice 
took away his right to compensation apart from the words 
‘without payment of compensation,” as it would prevent 
him from giving timely notice of his intention to make a 
claim. It was held, then, that s. 50 invalidated the clause 
in question “so far as it purported to enable the landlord 
to determine the tenancy as to part without previous notice.” 
It was also decided that the landlords were not entitled 
to determine the tenancy under that clause without giving 
the two years’ notice required by the habendum. It was 
no doubt suggested that as s. 50 says: * shall to that extent 
he void,” the clause might be effective to give the landlords 
the right to determine by a month’s notice, paying any 
statutory compensation due ; but such a construction would 
indeed be far-fetched. 

The learned Assistant Editor of ** Weekly Notes appends 
a query in wich he asks what would have happened if the 
landlords had re-entered without giving any notice, and 
suggests that the result would be the same, as the clause 
would still be one depriving the tenant of his right to 
compensation ; alternatively, that the act of resuming 
possession would impliedly constitute notice under s. 27 (2). 
With the former suggestion I respectfully agree ; as regards 
the latter, | have already expressed some doubt whether the 
decision that a notice that possession was resumed forthwith, 
not called for by the tenancy agreement, was given ~ in 
pursuance of a provision in that behalf contained in the 
contract of tenancy ” and was a notice “ of intention to 
resume possession ” is really sound. 

Be that as it may, the new authority is certainly in keeping 


with the purpose of the legislation as regards security of 


The first Agricultural Holdings Act, that of 1875, 
proved an utter failure because there was no_ provision 
prohibiting contracting out; experience showed that farm 
tenants could easily be induced to sign away their rights. 
The prohibition is expressed in a separate section; the 
method of qualifying the various provisions by * notwith- 
standing any agreement to the contrary ” was not adopted. 
As the object of the legislation as a whole is to confer benefits 
on tenants, this device cannot be considered objectionable. 
Two cases dealing with compensation for improvements have 


tenure. 


shown that indirect attempts to flout this prohibition of 


contracting out are not likely to succeed. In Mears v. 
Callender [1901] 2 Ch. 388, Cozens-Hardy, J., after holding 
that a clause obliging a tenant “to leave gratis for the 
landlord or his incoming tenant all improvements made 
by the tenant” did not apply to certain glass-houses, said 
that if it did the contracting-out section made it inoperative ; 
in Catheart v. Chalmers [1911] A.C. 246, a proviso in a tenancy 
agreement limiting the time within which a claim was to be 
made to less than that allowed by the relevant statute was 





held to be void. The contracting-out provision did not then 
differentiate between “ taking away” and “ limiting,” but 
Lord Loreburn, L.C., said of the proviso : ‘* I think it certainly 
does deprive him of his right, and for this reason: it says, 
You cannot give notice during the whole month prior to the 
end of the lease—whereas the Act allows notice to be given 
during the whole of that month. It deprives him therefore 
of one month within which he would otherwise be entitled to 
give the notice of his claim to compensation ; and therefore 
it deprives him of the right to claim compensation under 
the Act.” 








Our County Court Letter. 

HIRE-PURCHASE OF FURNITURE. 
In Bentley & Co. Lid. v. Budd, recently heard at Birmingham 
County Court, the claim was for £38 5s. 6d. as the balance due 
for goods sold and delivered. The plaintiffs’ case was that 
they had supplied furniture to the defendant under six 
hire-purchase agreements, dating from 1918 to 1927. The 
total value of the goods was £116 7s. 6d., and payments on 
account amounted to £77 12s. No dispute arose until April, 
1937, and the sums paid on account, subsequent to the last 
agreement, amounted to £23 6s. 5d. The last instalment was 
paid in January, 1938, and the defendant subsequently 
attended at the plaintiffs’ offices with a view to a settlement. 
He then discovered, however, that some of the agreements 
had been signed by his wife or one of his sons. The defendant 
accordingly contended that he did not owe the money, and 
that his wife should have been sued. In cross-examination 
the defendant admitted that the statement of defence, filed 
in court, was signed by him, and that the signature was the same 
as that on some of the agreements. The shaky handwriting 
was due to an affection from which he had suffered for many 
years. His Honour Judge Dale observed that, if the agree- 
ments were invalid, the furniture would have to be returned. 
The defendant had admitted having received and used the 
furniture, and, in view of his own shaky handwriting, he 
might have authorised his wife or son to sign on his behalf. 
The member of the family who actually signed was therefore 
acting as the agent of the wage-earner, who was liable as the 
head of the house. The other persons’ signatures had been 
ratified by the defendant, in permitting the furniture to be 
used in his house, and also in paying a part of the amount due 
thereon. Judgment was therefore given for the plaintitls, 
with costs on Scale B. It is to be noted that, as the plaintiffs 
were merely suing for the balance due, none of the retrospec 
tive provisions of the Hire Purchase Act, 1938, applied to 
the transaction. 


LIABILITY FOR SCHOOL FEES. 

In Summers v. Waller, recently heard at Romsey County 
Court, the claim was for £16 3s. 10d. as damages for breach 
of contract. The plaintiff was the proprietor of Osborne 
House School, at which the defendant’s son attended as a 
pupil from September, 1937. No notice was given of any 
intention to remove the boy, but he did not return after the 
summer term in 1938. The plaintiff's case was that his 
prospectus (which was given to the defendant before the boy 
became a pupil) made it a condition that a term’s notice, 
or payment of a term’s fee in lieu thereof, must be given on 
removal. The claim was accordingly made up of £15 13s., 
being one term’s board and tuition fee, and £2 10s. 10d. for 
expenses incurred in connection with the boy’s last term at 
the school. The last item was admitted by the defendant, 
who disputed liability for the terms fee. The prospectus had 
been sent by the defendant to his wife, who had not returned 
it, and the defendant was accordingly unaware of the condition 
as to notice or payment in lieu thereof. The only reason for 
removal was that the defendant could not afford the fees. 
His Honour Judge Barnard Lailey, K.C., gave judgment for 
the plaintiff, with costs. 
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THE ACCOMMODATION OF CHAUFFEURS. 
In Yearp v. Silvertop, recently heard at Stow-on-the-Wold 
County Court, the claim was for £19 10s. in respect of thirteen 
weeks’ board and lodging of the defendant’s chauffeur 
at 30s. a week. The plaintiff's case was that in March, 1938, 
it was arranged for the chauffeur to sleep at her house for 
12s. 6d. a week. The account was paid for a month up to 
Easter, when the chauffeur was away a few days. He 
subsequently asked for full board for a short time at 30s. a 
week. In May there were short absences, and the chauffeur 
was away for a week from the 2nd June. On the 22nd July 
he was told that the plaintiff could not afford to lose 10s. a 
night through keeping his bedroom empty in his absence. 
The arrangement was then cancelled, but no abatement was 
requested in respect of the chauffeur’s absences. It was 
unreasonable and not the custom for a remission to be made 
(from the charges arranged for board and lodging) in respect of 
temporary absences. The defendant’s case was that it was 
arranged that payment should only be made for lodging, and 
food consumed, while his chauffeur was actually in residence. 
A cheque for £6 4s. 6d., representing four weeks and one day 
at 30s. a week, was therefore tendered. His Honour Judge 
Kennedy, K.C., gave judgment for the plaintiff for £18 4s. 4d., 


and costs. 





= 
Practice Notes. 
NO JOINDER OF INSURERS. 

THE decision of the Court of Appeal in Carpenter v. Ebblewhite 
(1938), 55 T.L.R. 17; 82 Sox. J. 889, is of great importance 
both to parties in “ running-down ” actions and to insurance 
companies. On the facts of that case it was held that the 
plaintiff was not entitled to join the insurers as co-defendants 
in order to claim from them a declaration of future liability 
in circumstances which might not arise. 

Carpenter sued Ebblewhite and Bellson for damages arising 
from a motoring accident; E owned the car, B drove it. 
C sought to join E’s insurance company. The company, 
however, said that E had sold the car to B before the accident 
and that B was not insured by them. A judge in chambers 
allowed the joinder ; later, that part of the statement of claim 
relating to the company was ordered by the Master to be 
struck out. The judge in chambers upheld the order and 
thus the Court of Appeal. 

It was ‘ vexatious,” said Greer, L.J., to bring an action 
before a dispute had arisen. Between the plaintiff and the 
insurers no dispute could arise until the issue in the action 
had been tried. “* To bring an action for a declaration when 
no dispute had arisen between the parties in respect of the 
subject-matter of the claim ” (at p. 19) was ‘ embarrassing ” 
—within the words of Ord. XIX, r. 27. 

For a different reason Slesser, L.J., thought that this 
joinder was embarrassing. Before the Road Traffic Acts, 
1930-1934, it was a well-established rule of practice that in 
an action against a motorist the jury should not be told that 
the defendant was insured: per Scrutton, L.J., in Gowar v. 
Hales [1928] 1 K.B. 191 (at p. 197). The rule applied equally 
to trial by judge alone: Jones v. Birch Brothers, Ltd. [1933] 
2 K.B. 597, 606. Now the Road Traffic Act, 1934, requires 
insurers (generally speaking) to satisfy judgments against 
persons insured in respect of third-party risks. In the 
present case, even if the plaintiff won, the insurance company 
would not become automatically liable, for B may in fact 
have bought the car. If the joinder were permitted, however, 
the jury would think that, in effect, they were finding either 
against an insurance company or against a person who may 
be a man of straw. This may * prejudice . the fair trial 
of the action ’*; the statute, therefore, has not altered the 
rule of practice (at p. 20). 

MacKinnon, L.J., on the other hand, thought that a claim 
for a declaration of future liability was permissible, within 








the discretion of the court, but was “ primarily ” designed to 
deal with questions of law. Here the questions were pure 
questions of fact. 

STATUTE OF LIMITATIONS AND PLEADINGS. 

‘““ Where it appears from the statement of claim that the 
plaintiff's cause of action arose at a time before the period 
prescribed by the Statute of Limitations, it is not possible 
for the defendant to have the statement of claim struck out 
on the ground that it discloses no cause of action, except 
in cases to which the Real Property Limitation Acts 
apply.” 

Thus, Greer, L.J., in Dismore v. Milton (1938), 55 T.L.R. 
20, 21: 82 Sox. J. 695, summarising Lord Cairns, L.C., in 
Dawkins v. Lord Penrhyn, 4 A.C. 51 (at p. 58). D, the 
superintendent of a fire brigade, sued M and G, members 
of the local urban district council, for damages for slander, 
alleged to have been spoken of him as such superintendent 
in 1934, January, 1936, and in 1937. The writ was dated 
May, 1938. The defendants applied to have struck out from 
the statement of claim all the alleged slanders except the one 
alleged in 1937. The Master (upheld by Lawrence, J.) 
ordered the paragraphs to be struck out under Ord. XXV, r. 4, 
as disclosing ‘“‘ no reasonable cause of action.” This order 
the Court of Appeal reversed. 

Now the period of limitation applicable to an action on 
the case for words spoken is two years: s. 3, Limitation Act, 
1623. Section 7 extends the period in certain cases, e.g., if 
the plaintiff is an infant or non compos mentis. Hence the 
mere fact that on the face of the statement of claim the 
period of limitation appears to have passed is not conclusive ; 
the cause of action may remain and the defendant may not 
plead the statute; or the plaintiff may be able to bring 
himself within the exceptions of s. 7 if the defendant does 
plead the statute. 

With regard to real property, after the expiry of the relevant 
period, the title is extinguished ; an allegation, therefore, in 
a pleading on such an issue that the period has passed implies 
that unless the case comes within the statutory exceptions 
the title has gone. 

The decision follows Stile v. Finch, decided in 1634, 4 Cro. 
Car. 1, p. 381. There, the words were spoken more than six 
years before the action, but the Statute of Limitations was not 
pleaded. The plaintiff obtained judgment because the 
defendant had not pleaded the statute: “for there may be 
divers causes, that he could not bring the action before this 
time, viz.: that he was in prison, or within age, or beyond 
seas...” See also the quaint case of Hawkings v. Billhead 
(1635), 4 Cro. Car. 1, p. 404. 








Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. | 
Long Service. 

Sir,—It may interest some of your readers to know that 
Mr. Percy Carter, who completed sixty years’ service in the 
autumn of last year, has recently retired. Mr. Carter entered 
the service of Mr. John Hopgood in 1878 and continued 
with Messrs. Hopgood & Dowsons and Messrs. Dowsons 
until the time of his retirement. 

In addition to this long service Mr. Carter’s father, 
Mr. George Carter, entered the service of Mr. James Hopgood 
in 1850 and retired in 1910, after completing sixty years’ 
service with Mr. James Hopgood, Mr. John Hopgood and 
Messrs. Hopgood & Dowsons. 

This makes a continuous service of eighty-eight years by 
father and son who each served sixty years with the same 
firms. 

St. James’s Place, 8.W.1. 

l7th January. 


Noe. C. Dowson. 
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To-day and Yesterday. 
LEGAL CALENDAR. 


16 January.-—Henry Fielding Dickens, destined to serve 
long as Common Serjeant of London, was 
born on the 16th January, 1849. 


17 January.—On the 17th January, 1660, Mr. Justice 


Newdigate was appointed Chief Justice of 


the Upper Bench (as the Commonwealth authorities had 
re-named the King’s Bench). He was the last judge to 
hold that office, for little more than three months later the 
Convention Parliament was summoned to operate the 
Restoration of Charles II to the Throne. Newdigate, feeling 
that he no longer had any judicial status, accepted to be 
returned for Tamworth. He lost his seat on the Bench, but 
the degree of serjeant was conferred on him in regular form. 


18 JaNnuaRY.—Sir John Reresby records: ‘On the 
I8th January, 1685, I dined with the Lord 
Chancellor Jeffreys, where the Lord Mayor of London was 
a guest, his lordship having, according to custom, drunk 
deep at dinner, called for one Montford, a gentleman of 
his who had been a comedian, an excellent mimic, and to 
divert the company he made him plead before him a feigned 
cause during which he aped all the great lawyers of the age 
in their tone of voice and in their action and gesture of body 
to the very great ridicule not only of the lawyers but of the 
law itself.”’ 
19 JanuaRy.—On the 19th January, 1661, Pepys records : 
* By coach to Whitehall in our way meeting 
Venner and Pritchard upon a sledge, who with two more 
Fifth Monarchy Men were hanged to-day and the first two 
drawn and quartered.”” The Fifth Monarchy Men were a 
small band of fanatics who believed in the restoration of the 
Kingdom of Christ by the sword. A few days before, to the 
cry of ** The King Jesus and their heads upon the gates,” they 
had broken forth and terrorised the City of London. They 
would receive no quarter and only a few were taken by force. 


20 JaNuARY.—On the 20th January, 1649, there happened 
a thing that had seemed impossible. A 
king of England was put on trial before a tribunal of his 
subjects “as a tyrant, traitor, murderer and an implacable 
enemy to the Commonwealth of England.’ Conducted by 
Colonel Tomlinson, his gaoler, and guarded by thirty-two 
soldiers commanded by Colonel Harker, Charles was led to a 
crimson velvet chair placed opposite John Bradshaw, the 
presiding judge, who wore a bullet-proof hat. Westminster 
Hall was crowded, and the King scrutinised the throng at 
leisure before he sat down and the sham began. 


21 January.—On the 21st January, 1664, Pepys records : 
* Seeing people flock in the City I enquired 
and found Turner was not yet hanged. So I went among them 
to Leadenhall Street at the end of Lime Street, near where 
the robbery was done, and to St. Mary Axe where he lived. 
And there I got for a shilling to stand on the wheel of a cart 
in great pain above an hour before the execution was done, he 
delaying the time by long discourses and prayers one after 
another in hopes of a reprieve, but none came and at last he 
was flung off the ladder in his cloak. A comely-looked man 
he was and kept his countenance to the end. I was sorry to see 
him. It was believed that there were at least twelve to 
fourteen thousand people in the street.” 


22 January.—Mr. Justice Park was appointed to the 

Court of Common Pleas on the 22nd January, 

1816. On the whole he was a good judge, but a mixture of 

gravity and eccentricity in his demeanour brought him rather 

more than his fair share of ridicule during his twenty-two 
years of judicial service. 





THE WEEK’s PERSONALITY. 

The son whom Charles Dickens had first thought of calling 
Oliver, after Oliver Goldsmith, he finally decided to call 
Henry Fielding, thinking that the other name would probably 
expose him to being constantly chaffed about * Oliver asking 
for more.” Young Dickens was twenty-one when his father 
died, and it was only three years later that he was called to the 
Bar and embarked on a distinguished legal career. Yet he 
could in old age write of that first short period that it ** vastly 
transcends in importance and interest to myself any events of 
late years. During the latter years of my father’s life my 
whole being was engrossed in his and since his death I live upon 
my memory of him, which is a very deep and living thing.” 
He draws an engaging picture of his first vivid recollection of 
his father during some children’s theatricals. At the age of 
five he had been cast for the name part in Henry Fielding’s 
burlesque ** Tom Thumb,” while his father grimly made up 
played the ghost of Gaffer Thumb. All his early life breathed 
the zest and gusto of the England of that day. It is little 
wonder that the formalities of the courts of law left on him a 
less profound impression. 


EnouGcu LAWYERS. 


I see that one of the arguments with which the farmer 
candidate in East Norfolk was fighting the London solicitor 
whom he was opposing was that “there are over a hundred 
lawyers in Parliament—surely that is enough.” It is, 
unfortunately, true that despite their numerical preponder- 
ance, lawyers have never been very popular in the Commons. 
Lord Campbell has a story of a barrister who inherited a 
large estate from a distant relation, left the bar, changed his 
name and was returned to Parliament for a Welsh county. 
He * made his maiden speech in top-boots and leather breeches, 
holding a hunting-whip in his hand. He was most 
rapturously applauded till he unluckily alluded to some cause 
in which he had been engaged with at the bar, and when it was 
discovered that he was a lawyer in disguise he was coughed 
down in three minutes.” In Edward IIIs time the Lords 
made an unsuccessful attempt to exclude lawyers from 
Parliament, and in the Chancellorship of Cardinal Beaufort 
the election writs actually directed that “no apprentice or 
other man of the law’ should be returned. The result 
was the * parliamentum indoctum,” which got up to such 
eccentricities that the experiment of a lawyerless House was 
never tried again. 


LAWYERS IN PARLIAMENT. 


Few lawyers shine as brilliantly in Parliament as in the 
courts. but Lord Chancellor Loreburn, far more successful 
as a politician than as an advocate, was a notable exception. 
On one occasion a faithful Liberal boldly claimed a High Court 
judgeship from him on the ground of services to the party. 
‘I can’t take politics into consideration,’ replied the 
Chancellor. ‘* Can’t you ?” exclaimed the candidate angrily. 
* Why, if it hadn’t been for politics you’d be only a County 
Court Judge.” Politics (as well as the members of the 
legal profession) would certainly be the poorer without the 
presence of the lawyers in the legislature. Their contribution 
has been varied, and I believe there is still served in the 
Commons dining-room a cocktail known as * Attorney- 
General,’’ which was concocted for Sir Gordon Hewart when 
he held that office. Undoubtedly it is the Irish Bar which has 
contributed most to the gaiety of Parliamentary proceedings. 
I like the tale of the reply of Dowse, when Irish Solicitor- 
General, to a member who had made and then withdrawn 
a serious accusation against him: “Mr. Speaker, as 
the right honourable gentleman has found it necessary 
to withdraw what he has said against me, I have much 
pleasure in withdrawing what I was going to say against 
him.” 
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Reviews. 


An Introduction to the Law of Local Government and 
Administration. By Sir Wittiam E. Harr, Hon. LL.D. 
(Sheffield), Solicitor of the Supreme Court, sometime 


Town Clerk of Sheffield, and Wittram O. Harv, B.C.L., 
M.A., of Lincoln’s Inn, Barrister-at-Law. Second edition, 
1938. Demy 8vo. pp. lvii and 752 (Index, 78). London : 


Butterworth & Co. (Publishers), Ltd. 21s. net. 


Much compression is necessary in order to give a survey 
of the law of local government even in as many pages as there 
are in this treatise. The authors have nevertheless produced 
a comprehensive and eminently readable account of a difficult 
and important branch of the law. Chapters such as those on 
Local Government and the Law Courts, Judicial Control 
of Local Government, Administrative Law and _ Local 
Authorities in Litigation, may be read with profit by all 
who practise in the law, and The Law Society has recognised 
the worth of the whole work by adopting it for study by 
candidates for the Solicitors’ Final Examination. The 
tremendous bulk of legislation on the subject since the first 
edition of the book was published is analysed in the present 
edition, and such topical subjects as the Air-Raid Precautions 
Act, 1937, and the Fire Brigades Act, 1938, are among the 
measures competently reviewed. This is a work which can 
be thoroughly recommended to both students and practitioners. 

Books Received. 

Redgrave and Owner's Factories, Truck and Shops Acts. 
Fifteenth Edition of Redgrave’s Factory Acts. 1939. By 
Jos—ePH Owner, of the Middle Temple, Barrister-at-Law. 
Crown 8vo. pp. clvii and (with Index) 1063. London : 
3utterworth & Co. (Publishers), Ltd.; Shaw & Sons, 
Ltd. 30s. net. 


Questions and Answers from the Justice of the Peace and Local 
Government Review, 1929-1937. Edited by R. C. MAXWELL, 
O.B.E., LL.D. (Lond.), of the Middle Temple, Barrister-at- 
Law. 1938. Demy 4to. pp. xxviii and (with Index) 514. 
London: Office of the * Justice of the Peace and Local 
Government Review’: Shaw & Sons, Ltd. ; Butterworth 
and Co. (Publishers), Ltd. 63s. net. 

For Necessary Action. Speeches and Judgments of Sir Douglas 
Young, Chief Justice, High Court of Judicature at Lahore. 
Kdited by Sart Ram, B.A., LL.B., Advocate, High 
Court, Allahabad, and V. M. Kutkarni, B.A., LL.B. 
1938. Royal 8vo. pp. v and 306. Lahore: Indian 
Cases, Ltd. 

The vepresentation of the People Acts, 1918 to 1928 (and 
Amending Acts), and the Law relating to the Registration 
of Jurors. By G. P. Warner Terry, O.B.E., of the 
Middle Temple, Barrister-at-Law. Third Edition, 1939. 
Royal 8vo. pp. lili and (with Index) 570. London : 
Charles Knight & Co., Ltd. 45s. net. 


The Incorporated Accountants’ Year Book, 1939. List of 
Members and Regulations. Crown 8vo. pp. (with Index) 
1302. London: The Society of Incorporated Accountants 
and Auditors. 

Tolley’s Tax Manuals—1. Business Profits, Professions and 
Employments. Fourth Edition. 1939. By Cuas. H. 
Touiey, A.C.LS., F.A.A., Accountant. Demy 8vo. pp. 99. 
London: Waterlow & Sons, Ltd. Price 3s. 6d. 


Paterson's Licensing Acts with Forms. Forty-ninth Edition. 
1939. By Sir Joun Pepper, K.B.E., C.B., and E.J. 
Haywarp, O.B.E., Solicitor, Clerk to the Justices for 
the City of Cardiff. Crown 8vo. pp. exxii and 1434 
(Index, 175). London: Butterworth & Co. (Publishers), 
Ltd.; Shaw & Sons, Ltd. 22s. 6d. net. Thin Edition, 
3s. 6d. extra. 





Notes of Cases. 
Judicial Committee of the Privy Council. 
/» re The Union of the Benefices of Westoe and South 
Shields, St. Hilda, Durham County. 
Lord Maugham, Lord Macmillan and Lord Romer. 
17th January, 1939. 
EccLesiIAsTicAL LAw—ProposaAL To UnNtre BENEFICES 

PRINCIPLES APPLICABLE. 

A scheme was framed by the Ecclesiastical Commissioners 
by which it was proposed to unite the benefice and parish of 
Westoe with the benefice and parish of St. Hilda, Durham. 
The scheme proposed that the parish church of St. Thomas at 
Westoe should be demolished, and also the parsonage house, 
and that the respective sites should be sold. The proceeds 


of the sales and also the present endowments of the Parish of 


Westoe were to be applied for the endowment of a new 
district in another part of South Shields, and St. Hilda’s 
Parish Church was to be made the church of the united 
benefice. The parochial church council of Westoe petitioned 
against the scheme. Cur. adv. vult. 

Lorp Romer, delivering the judgment of the Board, said 
that the petitioners had called in aid the previous decision 
of the Board in In re Benefices of Great Massingham and Little 
Massingham {1931} A.C. 328. In delivering the judgment 
of the Board in that case Lord Tomlin had said ([1931| 
A.C., at p. 332): “ That each of the parishes concerned was 
a complete unit, fully equipped with all that was necessary 
for parochial church life, including adequate emoluments 
for the incumbent, and that there had not been in either parish 
any change of circumstances calling for a readjustment of 
conditions. It was admitted there that the union must result 
in a measure of loss to the parishioners, and no advantage 
from union could be indicated as likely to accrue to them.” 
Every word of that was true of the two parishes the subject 
of the scheme at present under consideration. In the earlier 
case, moreover, as in the present one, the object of the scheme 
was to take away a part of the joint endowments of the two 
benefices and apply it in endowing some other benefice. In 
the earlier case the scheme was dismissed, and it was held, 
to use the words of Lord Tomlin ({1931] A.C., at p. 332): 
“That to justify a union it is not enough to show that one 
incumbent could serve the parishes affected, and that a union 
would therefore save man-power and might also produce 
surplus income available for other benefices. The circum 
stances and interests of the parishes themselves must be 
regarded.” At the time of that decision the principles to be 
observed by the Commissioners appointed to inquire and 
report on a proposed union of benefices were enunciated in 
s. 2 (6) of the Union of Benefices Measure, 1923. That sub- 
section had been repealed by the Union of Benefices (Amend 
ment) Measure, 1936, and replaced by s. 2 (1) of that Measure, 
which was as follows: ‘The Commissioners to whom a 
commission under the principal Measure was issued shall have 
due regard to the interests of religion generally as well as to 
the circumstances and claims of the parishes affected by their 
inquiry, and shall determine in their discretion the effect 
of all these considerations and shall report accordingly.” 
The alteration in the law thus effected would seem to be 
rather one of words than of substance. The word ** interests ”’ 
in the repealed sub-section was replaced by the word * claims ” 
in the new one. The other change to be noticed was that, of 
the things to be considered by the Commissioners, * the 
interests of religion generally ” were mentioned first in the 
new sub-section, whereas in the old sub-section they were 
to be found at the end. It was possible that it was intended 
by that change to ensure that “the interests of religion 
generally ” should be the first care of the Commissioners in 
making their report. But it was plain that those interests 
were not the only thing to be regarded. In the words of the 
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sub-section regard was to be paid to those interests ‘‘ as well 
as to the circumstances and claims of the parishes.” His 
lordship then reviewed the circumstances attending the 
proposed union and said that while the residents in both of 
two parishes must be prepared to make some sacrifices to 
obtain the benefits accruing to them from union, in the present 
case, though the sacrifices demanded were many, there were 
no benefits. Their lordships must humbly propose to 
His Majesty that the scheme be dismissed. 

CoUuNSEL: Geoffrey Hutchinson, for Westoe Parochial 
Church Council; Humphrey King, for the Ecclesiastical 
Commissioners. 

SOLICITORS : 
and Foster. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Evill and Coleman ; Milles, Jennings White 


Court of Appeal. 


Laycock (Inspector of Taxes) v. Freeman, Hardy and 
Willis Ltd. 
Greene, M.R., Luxmoore and Finlay, L.JJ. 
2nd December, 1938. 
ReveNuE—Income Tax—WHOoLESALE Business MERGED 
iN ReratL Bustness—WHETHER A Succession—INCOME 

Tax Act, 1918 (8 & 9 Geo. 5, c. 40), ScHeD. D Rutes 

APPLICABLE TO CasEs I anp II, r. 11 (2). 

Appeal from Lawrence, J. (82 Sou. J. 712). 

The company carried on a retail business, mainly selling 
leather shoes, in some 570 shops, all over the United Kingdom. 
Till the Ist April, 1935, they bought them all wholesale from 
other concerns. About 30 per cent. of their purchases were 
from two subsidiary companies wholly owned by them— 
manufacturing wholesale concerns which sold all their products 
to the company. From the Ist April, 1935, the company 
took over the business of the subsidiaries which were wound 
up, and thenceforward they manufactured their goods in the 
works which had belonged to the subsidiaries as departments 
of their own business. In their accounts they credited the 
departments with profit on the manufacture, but this profit 
was ignored for purposes of income tax. On an appeal by 
the company agaijst an assessment to income tax under 
Case I of Sched. D to the Income Tax Act, 1918, Lawrence, J., 
affirming the Commissioners, held that the business of the 
subsidiaries had ceased and that the company did not succeed 
to them within r. 11 (2) of the rules applicable to Cases I and 
II, so that the assessment should be reduced. 

GREENE, M.R., dismissing the Crown’s appeal, said that 
the effect of the application of r. 11 (2) would be that the 
profits of the businesses taken over would fall to be ascertained 
on the footing that they were new businesses set up on the 
Ist April, 1935, and by the joint operation of that rule and 
r. | (2) the measure of profits of those businesses would be the 
actual profits of the year. The Finance Act, 1926, s. 32, 
divided up r. 11 as it originally stood into two paragraphs 
and amended it to bring it into line with the changes introduced 
with regard to the measure on which profits were to be assessed 
for the purpose of Sched. D. It was contemplated, by r. 11 
(2), that there would be a continuance of a trade after a change 
of ownership by virtue of a succession. His lordship referred 
to Watson Brothers v. Lothian, 4 Tax Cas., at p. 444, and said 
that a successor might make changes in the business of a 
kind not so substantial as to make it right to say, as a matter 
of fact, that the business was not the same as the one to which 
he succeeded or they might be so substantial as to justify 
that finding. The Commissioners had found that the business 
of manufacturing and disposing of their products wholesale 
(the business previously carried on by the subsidiaries) was 
not after the Ist April, 1935, a business carried on by the 
company. The fact that manufacturing was still carried on 
was irrelevant for the purposes of the rule in any case where 
the business for the purposes of the rule was no longer existent. 





It was impossible to predicate of the profits which the company 
made selling in their retail shops the goods manufactured in 
their factories that they were referable for the purposes of 
the rule to the trade to which they succeeded. The Com- 
missioners had held that the company made one profit only 
which could not for income tax purposes be divided into a 
manufacturing profit and a retail profit. His lordship agreed 
with that conclusion. Bell v. National Provincial Bank of 
England Ltd. [1904] 1 K.B. 149, was a totally different case. 

FINLAY and Luxmoore, L.JJ., agreed. 

CounseL: The Attorney-General (Sir Donald Somervell, 
K.C.) and R. Hills ; Latter, K.C., and Senter. 

Soticrrors: Solicitor of Inland Revenue: Kingsford, 
Dorman & Co., for Harvey, Clarke & Adams, of Leicester. 


[Reported by FRANCIS H. CowererR, Esq., Barrister-at-Law.] 
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Inland Revenue Commissioners v. 
Revenue Commissioners +. Sigma Trust Ltd.; 
Revenue Commissioners v. Wallant Trust Ltd. 


Greene, M.R., Finlay and Luxmoore, L.JJ. 
Sth December, 1938. 
REVENUE—SurtTAX—Company—Loan  CreEpITOR—INCOME 

AVAILABLE FOR DisrRiBUTION—INCOME AVAILABLE FOR 

RerayMENT oF Loan CapiraL—REPAYMENT OF DEBEN- 

TURES BY INSTALMENTS—APPORTIONMENT OF INCOME 

FINANCE Act, 1936 (26 Geo. 5 and 1 Edw. VIII, ¢. 34), s. 20. 

Appeal from a decision of Lawrence, J. 

The company in the first case was an investment company 
within the Finance Act, 1936, s. 20. Its main asset was 
an annuity purchased for cash, partly by the issue of interest- 
bearing debentures repayable by annual instalments. In 
1935, its income was the annuity and a small amount of 
mortgage interest, received under deduction of tax, and it 
paid thereout debenture interest under deduction of tax, 
management expenses, a dividend (declared ** free of tax ”’) 
and the annual instalment due in redemption of debentures 
leaving a small balance in its hands. Its gross income 
(after deduction of its management expenses and the gross 
amount of debenture interest) was apportioned under the 
Finance Act, 1922, s. 21, and the Finance Act, 1936, s. 20, 
as to the amount of dividend paid (with an appropriate 
addition for income tax) to its shareholders and as to the 
balance to the loan creditor holding the debentures. Lawrence, 
J., held that no addition on account of income tax should be 
made to the actual amount of debenture capital redeemed 
for the purposes of an apportionment of the*company’s 
income to the loan creditor, and that the amount of income 
to be apportioned to the loan creditor under s. 21 of the 
1922 Act and s. 20 of the 1936 Act was the actual amount 
expended in accordance with the terms of the debentures in 
redeeming the debenture capital. The facts of the other: 
cases were substantially similar. 

GREENE, M.R., dismissing the Crown’s appeal, said that 
the company sur-tax provisions in the Income Tax Acts 
were aimed at the holding up of profits by certain classes 
of companies so that members avoided liability to sur-tax. 
The way in which the original provisions were avoided was 
this. Instead of vesting in the persons to be benefited 
shares in the company they were given debentures which 
were paid off periodically, the amount of the debentures 
bearing a close relation to the income which would have 
been distributable among the shareholders if the matter 
had been done by an issue of share capital. The actual 
shares were left in the hands of persons not subject to sur-tax. 
By s. 20 of the 1936 Act, the legislature were minded to bring 
such dispositions into charge by providing that holders of 
loan capital, within the meaning of the section, creditors or 
debenture-holders should in some circumstances be treated 
as in the same position as members, the expression * member ”’ 
in s. 21 of the 1922 Act being extended to include any loan 
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creditor of the company. Any income of the company 
applied in repaying a loan creditor was to be treated in the 
same way as if it were profits distributable among share- 
holders. This involved artificially bringing into the class 
of members persons whose relations with the company were 
as different from that of members as anything could be. 
The question was whether the language used was apt to put 
the loan creditor in exactly the same position as a member 
for the purposes of company sur-tax. The income of the 
company which fell to be apportioned to it was the gross 
income before tax was paid or deducted. It was said that 
the sum to be apportioned to the loan creditor was the gross 
and not the net income, or such proportion of the 
income as equalled the sum paid to the loan creditor by way 
of repayment of his loan ~ grossed up” by adding back 
income tax. But to treat a creditor receiving £3,000 in 
repayment of his loan as though he had received £4,000 
(assuming the tax was £1,000) was alien to the true relationship 
of a creditor to a company. That result was said to be 
achieved by s. 20 (4) (b). Under that paragraph, it was 
to the extent that the loan had been discharged and no 
further that the creditor was to be deemed to have an interest 
in the income of the company to be apportioned. The 
words did not contemplate some notional expenditure over 
and above the actual amount expended in discharge of the 
loan. In the example given, the £3,000 was the relevant 
figure and it was not legitimate to say that £4,000 had been 
expended in discharge of the loan. The second point was 
whether the Commissioners could apportion to the loan 
creditors more than the sum due on the loan if the company’s 
income sufficient. These companies had more than 
enough to pay the instalments on the debenture as the case 
might be. But the date to be looked at was the date to 
which the company’s accounts for the year or period were 
made up (para. 9 to the Schedule of the 1922 Act). If there 
was no loan capital then due, it could not be said that the 
money which the company had was available for the discharge 
of loan capital merely because at some future time loan 
capital would fall due. There were insuperable difficulties 
involved in attempting to look at liabilities which were to 
fall due in the future. That view was confirmed by s. 20 (4) (i). 
In the case of the Wallant Trust Ltd. the company had an 
option to repay all or any of the outstanding debentures 
on three months’ notice. But at the relevant date, no such 
notice had been given, and its case was the same as the 
others. Further, income available for distribution among 
members was income which could have gone to the members 
had the company decided to distribute it. In the 
where the loan capital was not immediately payable, the 
income could not go to the loan creditor, even if the company 
wished to pay it, because he could not be compelled to take it. 

Fintay and Luxmoore, L.JJ., agreed. 

CounsEL: The Attorney-General (Sir Donald Somervell, 
K.C.) and R. Hills; King, K.C., and F. Grant; F. Talbot. 

Soxicrrors : Solicitor of Inland Revenue ; Herbert Reeves & 
Co; Biddle, Thorne, Welsford & Gait ; Gilbert Samuel & Co. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


= 
£TOss 


was 


case 


Pratt v. Pratt. 


Scott, MacKinnon and du Pareq, L.JJ. 
15th December, 1938. 
Divorce — Desertion BY WIFE — CORRESPONDENCE — 

EFFECT. 

Appeal from a decision of Finlay, J. 

The husband and wife were married in September, 1933. 
There was no issue, and on the Ilth August, 1934, she left 
him. Solicitors failed to renewal of cohabitation. 
The wife in correspondence insisted on the acceptance of two 
conditions as a preliminary to returning to the husband : 
(1) that she should take an old nurse to live with her, and 


secure 





(2) that there should be no marital intercourse. She sub- 
sequently abandoned the first but continued to insist on the 
second. In June, 1935, she wrote to her husband asking him 
to provide evidence of adultery so that she could divorce 
him but he refused. In September, 1936, she wrote asking 
him to meet her and discuss the future, saying: “ It will be 
best if we can come together. My idea in coming to see you 
was to discuss this, and I suggest that we should meet 
occasionally and go out together—in short, make a new start 
with a view to making a home together in the future.” On 
the Ist January, 1938, the husband filed a petition for divorce 
on the ground of desertion. Finlay, J., dismissed the petition 
holding that the correspondence of September, 1936, had 
ended the desertion. 

Scorr, L.J., dismissing the husband’s appeal, said that 
there had been desertion between August, 1934, and 
September, 1936, but it could not be said that Finlay, J., 
was wrong in thinking that after September, 1936, it was 
impossible to say that there was desertion. When the wife 
wrote asking for an interview it was the husband’s duty at 
least to see her and give her an opportunity of saying what 
she wished to say. The appeal would be dismissed with costs. 

MacKinnon and pu Parca, L.JJ., agreed. 

CounsEL: Middleton, K.C., and John Henderson, for the 
appellant. (The respondent did not appear.) 

Souicirors: Peacock & Goddard, for Traill, 
Smith & Wilson, of Blandford. 


{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 
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Appeals from County Courts. 
Hawker v. Doncaster Amalgamated Collieries Ltd. 
Slesser, Clauson and Goddard, L.JJ. 
30th November, 1938. 

WoRKMEN SS COMPENSATION—-MINE—SEVERAL HAULAGE 
Hanps—EMpLOYED IN DIFFERENT OPERATIONS—ONE 
CHANGING WITH ANOTHER WITHOUT PERMISSION—INJURY 
By AcCIDENT—RIGHT TO COMPENSATION. 

Appeal from Nottingham County Court. 
G.H. was employed as a haulage hand near the pit bottom 
in a mine. Hauling the tubs involved four different opera- 


tions: (1) putting clips on the tubs; (2) coupling the full 
tubs; (3) uncoupling the empty tubs; (4) taking the clips 


off the tubs. On the 22nd March, 1938, four boys were 
employed on haulage, each at a particular process. G.H.’s 
process was to take the clips off the tubs, but without instruc- 
tions or permission, he changed with another boy and was 
engaged in coupling the full tubs. In so doing he was injured. 
There was evidence that the boys had no right to change 
their jobs without permission, but there was also evidence 
that if the telephone rang the boy nearest would answer it 
and while he was so doing another boy would do his job. 
In a claim under the Workmen’s Compensation Act, 1925, 
His Honour Judge Hildyard made an award in favour of the 
employers, holding that G.H. was doing something which he 
was prohibited from doing or which he had no instructions 
to do. G.H. appealed. 

Siesser, L.J., allowing the appeal, said that it was clear 
from s. 1 of the Act that there might be occasions when a 
man might be doing something he was prohibited from doing 
or might be acting without or contrary to instructions when 
it could nevertheless be shown that what he was doing was 
for the purpose of his employers’ trade so as to bring himself 
within the section in that the accident would be deemed to 
arise out of and in the course of the employment. The 
question here was whether the judge, as a matter of law, could 
find on the evidence that these four jobs were separate 
employments, so that when G.H. was coupling the tubs he 
was doing something he was never under any contractual 
obligation to do. Was the true view that he was employed 
as a haulier te do that particular process which the employers 
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OVER 50 VARIETIES 
IN STOCK FROM 
ANCIENT AND 
MODERN RECEIPTS 


IN BOTTLES ONLY, 
ENSURING PERFECT 
PURITY AND CON- 
DITION UNDER ALL 
CLIMATIC CHANGES 





SMITH to SNUFF 


BLENDERS OF THE FAMOUS CARDINAL BLENDS 
Post free prices, per bottle : 





ROYAL CARDINAL Strona 5/0 and 9/6 
| GOLDEN ® Mirp 4/0 ,, 7/6 
| ORANGE ms ‘ MeEpDiIum 2/9 ,, 5/3 
RED ‘ (Cocktail) STIMULATING ZS « 43 
CAM mn For Mororists 2/3 ,, 4/3 
WHITE - For CATARRH 2/0 ,, 3/9 
PINK ne For Hay FrEverR 2/0 ,, 3/9 
GREEN PIQUANT 1/9 ,, 3/3 
GREY For Cotps 1/9 ,, 3/3 
BLACK ° For AstoHMa 1/5 ,, 2/7 
BLUE ‘i REFRESHING 1/5 ,, 2/7 
BROWN Pe SocraL 1/5 ,, 2/7 


NO SAMPLES SENT 
ONLY ADDRESS: 


G. SMITH & SONS, 74, Charing Cross Rd., W.C.2 


ESTABLISHED 52 YEARS 











When Assisting Clients 


In the distribution of 
Charitable Bequests, or 
when advising them 
upon suitable benefac- 
tions, please consider 
the claims of this old 
and famous Children’s 
Hospital, the oldest in 
the British Empire. 


THE HOSPITAL 
FOR SICK CHILDREN 
GREAT ORMOND ST. 


LONDON, W.C.I 


Every day, 700 little children of the poor are treated. 
00,000 a year is needed for absolute necessities. In 
addition, help is urgently required for the £500,000 
Reconstruction Fund. £264,000 is still needed. 
FORMS OF GIFTS BY WILL and full inquiries of the 
Hospital’s work gladly sent by the Appeals Secretary. 


Pawoass | HIS MAJESTY THE KING. 
' HER MAJESTY QUEEN MARY. 
President: HER ROYAL HIGHNESS THE PRINCESS ROYAL. 
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WONDERFUL COLPORTEUR! 





The sun never sets on the work of the colporteur. 
He travels in many climes carrying the Word of Life 
to natives and primitive races—to believers and 
unbelievers alike. He is a man of boundless perse- | 
verance, unflinching courage, great resourcefulness | 
and tact, yet of simple faith and living. 


The Bible Society employs 1,100 colporteurs selling | 
the Scriptures in hundreds of languages. If funds | 
increased, more could be thus employed. | 


We need your help. Please write to the Secretary, 
THE 


BRITISH & FOREIGN | 
BIBLE SOCIETY, | 


146, Queen Victoria Street, London, E.C.4. 

















FINE JEWELS, 
DIAMONDS, 
ANTIQUE & 

MODERN SILVER 


VALUED OR PURCHASED TO 
ANY AMOUNT FOR CASH. 








VALUATIONS FOR 
PROBATE &c. 


SPINK & SON 


Established 1772 LIMITED 
5, 6 & 7, KING STREET, ST. JAMES’S 


Telephone : LONDON, S.W.1 
WHiltehall 5275 (5 lines). 
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pr. BARNARDO’S tomes | 


desire to thank SOLICITORS all over the 

COUNTRY who have so often REMINDED 
| CLIENTS of their NEEDS. But for the 
| INCOME received from BEQUESTS it would 
| have been impossible for the Homes to have 

befriended 122,000 destitute children. 





WILL ENDOW A BED IN OUR 
HOSPITALS OR TECHNICAL SCHOOLS. 


£1,00 
Cheques payable ‘‘Dr. Barnardo’s Homes,”’ and crossed 
“Barclays Bank Ltd., a/c Dr. Barnardo’s Homes.”’ 


Telephone : Stepney Green 4232 (General Secretary’s Office). 
Head Offices: 18 to 26, STEPNEY CAUSEWAY, LONDON, E.I. | 











INCORPORATED 
ACCOUNTANTS’ HALL 


(The Hall adjoins the Temple and Temple Underground Station.) 








Fees for Hire of Rooms for Meetings, 
Arbitrations, etc. 





GREAT HALL. 

For 100 persons, not exceedirg two hours £2 2 0 

For 200 persons, not exceeding two hours £3 3 0 
| For 300 persons, not exceeding two hours £4 4 0 
| For each subsequent hour = ~~ et 8 
| COUNCIL CHAMBER (Private Meetings only). 
| For 35 persons at tables, not exceeding 
two hours ‘a £1 Il 
For each subsequent hour £0 10 6 


| COMMITTEE ROOM (Private Meetings only). 


For 20 persons at tables, not exceeding 
two hours oe F a .« Fe 


For each subsequent hour £0 10 6 





The Society of Incorporated Accountants and Auditors 


Incorporated Accountants’ Hall, Victoria Embankment, London, W.C.2. 


Telephone—Temp_e Bar 8822. Telegrams—Incorpac, EstTRAND, Lonpon. 





























A New Work 











HANDBOOK ON 


TRADE MARKS 
TRADE NAMES 


Inciuding full text of the New Act and the New Rules 
By J. & J. E. S. RICARDO, Barristers-at-Law. 


CONTENTS: What is a Trade Mark ? How acquired ; How 
lost; Infringement and Passing off; Trade Names; 
Miscellanea; International Conventions and Arrangements, 
Offences, The Merchandise Marks Act, 1887, Trade Libel or 
Slander of Goods, Expired Patents and Secret Recipes, 
Surnames, Trusts, Agency, Copyright, Price Maintenance 
Conditions, Pen and Stage Names, Assignment and Trans- 
mission of Trade Marks, Certification Trade Marks 
(Section 37) Registered Users, Evidence. 


Royal 8vo. I5s. net; by post I5s. 6d. 


JORDAN & SONS, LIMITED 
116 Chancery Lane, London, W.C.2. 


MSS. considered for publication. 








WESTMINSTER 
HOSPITAL 


THE FIRST OF 

' THE VOLUNTARY 
HOSPITALS IS IN 
URGENT NEED 
OF ENDOWMENTS. 


It earnestly requests Solicitors and 
others privileged to advise their 
clients on bequests to remember 
its present 


NEED. 


Cheques should be made payable to 
WESTMINSTER HOSPITAL 


and sent to 
THE TREASURERS, 
WESTMINSTER HOSPITAL, S.W.1 
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thought fit from moment to moment and from time to time | certificate of the 12th April, 1938. There was no other 


to require him to do? In any view, the judge was wrong on 
the evidence in thinking that his contract of employment was 
that he should only undo the clips. His employment was to 
act as a haulier generally ; at any particular moment that any 
particular thing was to be done in the work of a haulier he 
might do one of these jobs if the employers called on him. 
On the evidence the finding that these were separate 
employments could not be substantiated. 
CLAUSON and Gopparp, L.JJ., agreed. 
CounsEL: Neal ; J. Russell. 
Soticitors : Corbin, Greener & Cook, for Raley & Sons, of 
Barnsley ; Johnson, Weatherall. Sturt & Hardy, for Parker 
Rhodes, Cockburn & Co., of Rotherham. 
{Reported by FRaNcIs H. Cowper, Esq., Barrister-at-Law.] 


Llay Main Collieries Ltd. ». Jones. 


Slesser, Finlay and Luxmoore, L.JJ. 6th December, 1938. 


WoRKMEN’S COMPENSATION—-WEEKLY PAYMENTS—WORK- 
MAN'S Recovery ALLEGED—CERTIFICATE BY DocToR 
EMPLOYER'S APPLICATION FOR MeEpicaL REFERENCE 
HEARING BEFORE REGISTRAR——-WHETHER PRIVATE 
Report ApbMISSIBLE—-WORKMEN’S COMPENSATION ACT, 
1925 (15 & 16 Geo. 5, c. 84), ss. 12 (3), 18, 19 (2) 
WoRKMEN 'S COMPENSATION RuLeEs, 1926, r. 57 (2)— 
County Court Ru ss, 1936, Ord. XIII, r. 1. 

Appeal from Wrexham County Court. 

On the 14th June, 1934, a workman was injured. He 


received thereafter weekly payments under the Workmen’s 
Compensation Act, 1925, the employers requiring him to 
submit to medical examination from time to time under s. 18. 
On the 12th April, 1938, the examining doctor gave a 
certificate follows: “~~... 1 examined him on the 
lith April, 1938, and in my opinion he is now capable of 
resuming work as a collier. The grounds of my opinion 
are: That the fracture of the pelvis is firmly united in a 
the slight flattening of contour of the right 
hip is of no significance ; he has excellent movements of the 
hip and spine and has made an excellent recovery.” The 
employers served a copy of this certificate on the workman 
under s. 12 (3) with notice of their intention at the expiration 
of ten clear days to end the weekly payments. The workman 
did not avail himself of the power under s. 12 (3) to send them 
within ten clear days the report of a duly qualified medical 
practitioner disagreeing with the certificate, and on the 
27th May, 1938, they took out a summons to get a medical 
reference under s. 19(2). The workman tendered the registrar, 
not as evidence but privately for his sole perusal, certain 
certificates by doctors on his behalf relating to some X-ray 
examination. In reply the employers put in a private report 
by their doctor dated the 11th April, 1938, which was in some 
respects different from his certificate. The registrar, treating 
these reports as matters proper for his consideration, concluded 
that this was a case of “ exceptional difficulty’ within 
s. 19 (2) on the ground that as both parties relied on the 
somewhat uncertain conclusions provided by X-rays there 
should be radiologists at the arbitration who could be cross- 
examined in court. His Honour Judge Sir Thomas Artemus 
Jones, K.C., upheld this decision, holding further that no 
true copy of the report had been supplied within s. 19 (2). 
Stesser, L.J., allowing the employers’ appeal, said that 
under s. 19 (2) the registrar, if he was of opinion that owing 
to the exceptional difficulty of the case, the matter ought to 
be settled by arbitration, should refuse to allow the medical 
reference. By reason of Kilbane v. Whitehaven Colliery Co. 
Lid., 26 B.W.C.C. 76, the workman to resist the employers’ 
application successfully must satisfy the registrar that 
there were exceptional difficulties or other sufficient reasons 
why the matter should not go to a medical referee. But 


as 


good position 


evidence. The only report within the Workmen’s Compensa- 
tion Rules, 1925, r. 57 (2), was the report of the 12th April, 
1938. The certificate under s. 12 (3) was available as a report 
under r. 57 for utilisation under the provisions of s. 12 (2): 
Cartwright v. Lilleshall Coal Co., 81 Sou. J. 962; 30 B.W.C.C. 
311. On the face of that material it would have 
impossible to say that the case was one of exceptional difficulty 
or that there was any other sufficient reason why the matter 
should not go to the medical referee, since the report was 
merely a plain statement. The judge was wrong in holding 
that no true copy of the report had been supplied within 
s. 19 (2). The certificate of the 12th April, 1938, was a 
sufficient report exactly following the requirements of s. 12 (3). 
Hill v. Ladyshore Coal Co., 80 Sou. J. 874; 155 L.T. 567, was 
beside the point. The proceedings were, therefore, not 
vitiated ab initio on the ground that a proper report had not 
been served on the workman. But the registrar and the 
judge had based their conclusion on documents which should 
never have been judicially considered at all. On the hearing 
there was no reason why further reports should not be 
tendered in evidence like any other piece of evidence. But if 
should not be given privately to the registrar so that the 
other side should not be able to deal with the matter. The 
registrar was not entitled to give judicial consideration to the 
doctors’ reports tendered by the workman or to the private 
report of the employers’ doctor. The matter could not be 
cured by the material being tendered for the first time to the 
judge or by the judge dealing with it otherwise than by way 
of appeal. There should be a new hearing on the basis that 
all the documents relied on by either side should be properly 
tendered in evidence as they would be in any other judicial 
proceeding. The registrar should not look privately at any 
matter tendered otherwise than so as to allow the ordinary 
process of examination and comment. At the new hearing it 
would be open to either party to tender in evidence any 
material in the form of doctors’ reports or otherwise which they 
might think fit and which might be relevant. 
Fintay and Luxmoore, L.JJ., agreed. 
CounsEL: Shawcross ; J. Pugh. 
Souicirors: Gregory, Roweliffe & Co., for Peace & Ellis, 
of Wigan; Cyril Jones, Son & Williams, of Wrexham. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


been 


High Court—Chancery Division. 
In re Kay’s Settlement; Broadbent ». Macnab. 
13th December, 1938." 
SETTLEMENT — VOLUNTARY SETTLEMENT — COVENANT 


SETTLE CERTAIN AFTER-ACQUIRED PROPERTY - SETTLOR 
BECOMING ENTITLED THERETO—REFUSAL TO SETTLE. 


Simonds, J. 


TO 


In 1907 a spinster executed a voluntary settlement assigning 
property to trustees on trust to pay the income to herself 
for life, with power to appoint the income to any husband 
who might survive her. Subject thereto the property was 
to be held in trust for her issue as she should by deed or will 
appoint and subject to such appointment in trust for her 
children who should attain twenty-one years. There were 
trusts over in default of issue. There was also a covenant 
to settle certain after-acquired property on the same trusts. In 
1913 the settlor married. In 1937, there being then three 
children living, she became entitled to property falling within 
the covenant. She intimated ,to the trustees that she did 
not consider herself bound to settle it since the settlement 
was a voluntary one. The question arose whether the 
trustees should take any proceedings. 

Srmonps, J., said that In re Pryce [1917] 1 Ch. 23 
be followed and that the trustees should be directed 


, should 
not 


to take proceedings for damages or otherwise to enforce the 





here the only evidential material before the registrar was the 


covenant. 
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CounseL: W. M. Hunt; Evershed, K.C., and T. Burgess ; 
Winterbotham. 
Soxicitors : Skelton & Co., of Manchester. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.) 


Westhoughton Coal and Cannel Co. Ltd. ». Wigan Coal 
Corporation Ltd. 

Luxmoore, L.J. (sitting as an additional Judge of the Chancery 
Division). 11th January, 1939. 
CONSTRUCTION OF ARTIFICIAL WATER- 

FLOODING 


MINES AND MINERALS- 
WAYS—WATER CONVEYED TO PUMPING PIT 
{ESPONSIBILITY. 

In 1886 the defendants made artificial waterways conveying 
water through their own workings, across an area worked by 
another company, the S8.L. Co., to a pumping pit, whence it 
was pumped to the surface. For this purpose they procured 
the S.L. Co. to make an opening in a certain coal seam. 
In 1932 pumping ceased. Subsequently the B. mine and the 
R. mine belonging to the plaintiffs were flooded and in 1934 
and 1937 respectively abandoned. The plaintiffs claimed 
damages alleging that the tunnels were not made in the usual 
course of mining practice or for the purpose of obtaining coal, 
and that owing to the ceasing of the pumping accumulated 
water had overflowed intothe plaintiffs’ mines. The defendants 
denied that any water from the tunnels had flooded into the 
plaintiffs’ mines and also that the tunnels were not made in 
the usual course of mining practice or for the purpose of 
obtaining coal. They also said that if the water from the 
tunnels flooded the mines it would have done so whatever 
the defendants had done or neglected to do. 

Luxmoore, L.J., said that the material question was 
whether or not the conducting of water through the artificial 
channel had increased the burden on the lower mine. The 
argument that once an artificial watercourse was made in a 
mine its makers were for all time liable for any damage 
which might be done through the escape of water from it into 
another mine was unacceptable. The tunnels were not made 
to turn water into the B. mine, which was not then being 
worked. They were proper watercourses and did not increase 
the burden on the plaintiffs. The defendants could not be 
held responsible for the removal by the S.L. Co. of a coal 
harrier on their side and by the plaintiffs of a coal barrier 
on their side. The plaintiffs had not discharged the onus of 
showing that the flood-water came from the defendants’ 
area. The tunnels were made in accordance with proper 
mining practice to ensure the safety of those mining in the 
defendants’ area. The action must be dismissed. 

CounseL: Sir William Jowitt, K.C., Shelley, K.C., Hon. 
Hugh Fletcher Moulton and Diplock ; Sir Stafford Cripps, 
K.C., Harman, K.C., W. M. Hunt and Slack. 

Soticirors: W. P. Ellen, for Peace & Darlington, of 
Liverpool ; Gregory, Rowcliffe & Co., for Grundy, Kershaw, 
Farrar & Co., of Manchester. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 
The Briton Ferry Steel Co. Ltd. v. Barry (Inspector of Taxes). 
4th November, 1938. 


PARENT AND SUBSIDIARY 
PrRopucts OF SUBSIDIARIES 


Macnaghten, J. 
REVENUE — IncomE Tax 
MANUFACTURING COMPANIES 
MARKETED ENTIRELY BY AGENCY COMPANY ALSO A 
SUBSIDIARY—AMALGAMATION OF SUBSIDIARY MANUFAC- 
TURING COMPANIES WITH PARENT COMPANY—-WHETHER A 
Succession TO TRADE. 
Appeal by case stated from a decision of the Commissioners 
for the Special Purposes of the Income Tax Acts. 
The appellant company was incorporated in 1899 and 
until 1934 its main business was the production of steel bars 
which it supplied to various subsidiary companies and to 








certain other consumers for conversion into blackplates or 
tinplates. The company itself converted steel bars into 
blackplates in one of its own works. The business of the 
subsidiary companies was the manufacture of blackplate and 
tinplate. In 1931 the appellant company formed a subsidiary 
agency company. From then until the 7th April, 1934, the 
course of business conducted by the agency company was 
that it found its own purchasers of tinplate; having found 
a purchaser, the agency at its own discretion selected the 
subsidiary company best suited to carry out the customer's 
particular order: all contracts for goods were made by the 
agency as principal and the agency was entirely responsible 
for finding outlets for the production of the subsidiary 
companies ; goods manufactured by a subsidiary company 
were marked with its particular trade mark, and the different 
trade marks had come to be regarded as marks or brands of 
the agency ; papers issued by the agency company bore its 
name and described it as sales office for the appellant company 
as proprietors of the subsidiary companies whose names were 
set out : customers did not know which particular subsidiary 
company produced the goods which they bought; and the 
agency accounted to the subsidiaries for the proceeds of sale 
of tinplate, deducting a selling commission. On the 7th April, 
1934, in pursuance of a scheme of reorganisation, all the 
subsidiary companies went into liquidation, and the liquidator 
of each subsidiary agreed with the appellant company for 
the transfer to it of the subsidiary’s assets including goodwill. 
After that date the subsidiary companies’ mills became 
branches operated by the appellant company, sales continuing 
through the agency. The appellant company appealed 
against assessments to income tax for the years ending the 
5th April, 1935, and 1936, which were made on it on the 
footing (a) that it had succeeded to a trade carried on by 
each subsidiary until April, 1934, within the meaning of 
s. 32 (2) of the Finance Act, 1926, or (b) that the appellant 
company had then set up a new trade so that there should 
be included in that company’s assessable profits the actual 
profits derived from each of the mills formerly carried on 
by the subsidiary companies. It was contended for the 
appellant company, inter alia, that it had not succeeded to 
any trade and that at the 7th April, 1934, it already possessed 
the profit-making capacity of the subsidiaries, which had no 
goodwill or trade connections capable of transfer to the 
company. It was contended for the Crown that each 
subsidiary carried on the trade of manufacturing plates and 
selling them through the agency company and that by the 
agreements of April, 1934, each subsidiary transferred to the 
appellant company, its trade to which the latter in fact 
succeeded. The Commissioners held that the assessments 
could not be supported on the alternative ground (6) but 
that each subsidiary had something more than mere physical 
assets to dispose of, namely, a trade capable of being and 
actually succeeded to by the parent company. That company 
how appealed. 

MACNAGHTEN, J., said that the contention that the 
appellants at the 7th April, 1934, possessed the subsidiaries’ 
profit-making capacity was inadmissible 
assumption that the appellants and the agency company were 
the same, whereas the latter was a separate legal entity 
carrying on a separate business. The fact that the product 
of one subsidiary of the appellants was disposed of by another 
could not take the case out of the plain words of r. 11 (2) in 
s. 32 of the Finance Act, 1926. In his opinion, Laycock v. 
Freeman, Hardy & Willis Ltd., 82 Sou. J. 712, had no 
bearing on the present case. There, after the amalgamation 
which took place, the trade of the subsidiary companies 
ceased by changing from the manufacture of footwear for 
sale by wholesale to manufacture for sale by retail; and 
Lawrence, J., upholding the Commissioners’ decision, held 


based on the 


that there had been no succession within the meaning of the 
relevant rule. 


The appeal must be dismissed. 
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LIMITED COMMERCIAL EDUCATION DEPARTMENT. 
Chairman: THE RIGHT HON. R. McKENNA | 
Deputy Chairmen: 

W. G. BRADSHAW, ©.3.E.; S. CHRISTOPHERSON | 
| Chief General Manager: HERBERT A. ASTBURY | 
! 

STATEMENT OF ACCOUNTS FOR 
‘ ’ 
December 31, 1938 SOLICITORS’ UNARTICLED CLERKS. 
Liabilities £ | 
| Capital paid up ... a 15,158,621 = ° ° . - ai . | 
Reserve Fund... “12,410,609 Examinations for Higher Certificates and Higher | 
Current, Deposit and other Accounts. wee 464,249,757 G Di ] ‘ ill b h ld : IRE bs 
Acceptances and Confirmed Credits . ese Sake ate roup Viplomas wl é€ he In 1939 as under :— 
Engagements ode ee oe ,483 612 ° P . out 
(2) Separate Higher Certificates in (1) The 
— ro Assets a Principles of English Law and the Consti- 
tt Bank 651, ; 
Mercedes Faget Cheques on other Banks... —_‘17.813,029 tution, (2) Common Law, (3) Procedure 
Money at Call and Short Notice ose oo 25 ,089 ,239 < ‘vide Torts i cs 
Investments at or under market value P ieee 118,869,021 and tg of oe a and fort aod Com 
Bills Discounted : an aw anc inding-up, (5) Chancer 
British Treasury Bills .. ...27,035 ,202 48,498,810 ad Sup, (5) y 
ia "21,483 608 498,81 Procedure, Bankruptcy and Partnership, and 
eae 9, Aoemned Accounts ~- ae Receivership, (6) Real and Personal Property 
pan enttmed Credits and Engagements 17,217 848 and Conveyancing (7) Wills and Trusts. 
a remises and other Properties os ¥ i 
Shares in Yorkshire Penny Bank Ltd. i 937 ,500 4 1 
Investments in Affiliated Companies: (0) Higher Group Diplomas. ° * 

Belfast Banking Co. Ltd. des .. (1,795,836 Common Law (for passes in I, 2, 3) 

3, 2 Se Chancery ( 1, 4.3) pabove 

orth of Scotland Ba: t ,579 843 ” ” » 4,5) pabove. 

Midland Bank Executor and Trustee Co. Ltd. 444,875 Conveyancing ( “1 - i, 6, 7) | 

A 32-page illustrated book entitled The Closing Date for receiving Entries is 20th March, 1939. 





“SES SERVICES OF TES RIDLAND BANK" Copies of the Syllabus and Local Centres, Time Tables, and 


| describes the wide range of facilities available to customers, | all particulars relating to the examinations may be obtained 
A copy may be obtained, on personal or written application, | (post free, 4d.) on application to Ropert E. T. Rrpout, 
| at any of the 2139 branches in England and Wales, or at the Principal, Commercial Education Department, the London 
Head Office: | POULTRY, LONDON, E.C.2 Chamber of Commerce, 69, Cannon Street, E.C.4. A copy 


| will be sent gratis to teachers. 
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£5 will clothe a child 
for a year. 
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maintain a child 
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£100 will name a 
cot in one of our 
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Where Help is needed. 


An Accountant and Executor writes : 
“Mrs. A. expressed a desire that under her Will some Charity 
of the nature of your own should benefit. | made enquiries in 
different quarters and had from you a copy of your Annual 
Report and Accounts. As a result | advised Mrs. A. to select 
your Association as one suitable for her benevolence.”’ 


THE DISTRESSED GENTLEFOLKS’ 
AID ASSOCIATION 


(UNDER ROYAL PATRONAGE) 
Appeals for Legacies, Subscriptions and Donations. 


£500 will endow a 
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which cares for Solicitors, their wives, 
widows and children who have fallen on 
hard times ? 


This Benevolent Fund for the Profession 
operates throughout England and Wales. 


The Association distributed in relief 
last year £19,587, and funds are urgently 
needed to continue this great charitable 
work, 


Subscription: a Guinea a year (Ten 
Guineas Life Membership). 


If you are not a Member, will you join? 


ADDRESS : 


THE SECRETARY, SOLICITORS’ BENEVOLENT ASSOCIATION, 
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CounsEL: Cyril King, K.C., and F. Grant, for the 
appellants; The Attorney-General (Sir Donald Somervell, 
K.C.) and R. P. Hills, for the Crown. 

Soxicirors: Ingledew, Sons & Brown, for Crawfords, 
Swansea; The Solicitor of Inland Revenue. 


[Reported by R. C. CALBURN, Esq., Barrister-at- Law. ] 


Hugh’s Settlement Ltd. v. Inland Revenue Commissioners. 
10th November, 1938. 


RevENUE—INcoME Tax—Company FORMED FOR VARIOUS 
SocraAL PurposEs—DIviIpENDS PAYABLE TO MEMBERS— 
Rate oF Divipenp Limirep—Lanp Hetp sy ComMPANy 
IN CONNECTION WITH OBJECTS — LIABILITY TO Tax— 
Income Tax Act, 1918 (8 & 9 Geo. V, c. 40), s. 37; 
Sched. A. 

Appeal by case stated from a decision of the Commissioners 
for the Special Purposes of the Income Tax Acts. 


Macnaghten, J. 


The appellant company was founded in 1928 by one, 
Nixon, as a social experiment, and registered under the 
Industrial and Provident Societies Act, 1893, its aim being 
to build up a settlement of industrious and contented people 
which was in turn to have affiliated settlements at home and 
in the dominions. It aimed at encouraging part of the 
population to turn from mass production to a form of industry 
where craftsmanship predominated, and small investors to 
transfer some of their money from large to small industries 
carried on on those lines. The appellant company owned 
some 70 acres of land given to it by Nixon which now 
accommodated a few persons carrying on bee-keeping and 
poultry farming, cottages and a guest-house kept chiefly for 
persons interested in the company, who were accommodated 
free of charge for the first two days of a visit. The company 
had power under its rules to pay a dividend on the share 
capital at a rate not exceeding that for the time being 
prescribed for the Treasury. In 1931 a prospectus was 
issued setting out the objects of the company and inviting 
subscription from the public. Down to February, 1933, 
£1,354 was the total amount subscribed. The objects of the 
company, as stated in its rules and various prospectuses, 
were, inter alia, to buy, sell and develop land; to improve 
houses for the working classes; to promote the creation of 
small holdings ; to carry on the business of dealers in various 
forms of agricultural produce; to carry on social and 
educational work and institutions ; to develop the first colony 
of the series contemplated for residential and educational 
purposes, and to build dwelling-houses for its inhabitants. 
The founder of the company stated in evidence before the 
Commissioners that it had not been possible to put into 
operation the original aim of the company; that the 
payment of dividends was an object only incidental to the 
primary object of the scheme, which was for the benefit of 
young persons and others who, in the present industrial 
system, were unable to keep themselves ; two of the houses 
built on the company’s land and owned by it were let for £70 a 
year. It was contended for the company that it was a body 
of persons established for charitable purposes only ; and that 
it was entitled to exemption from tax under Sched. A in 
respect of the land, tenements, etc., and their rents. It was 
contended for the Crown that the company was not a body 
of persons or a trust established for charitable purposes only, 
and that the company was not entitled to the exemption 
claimed. The Commissioners held in favour of the Crown, 
and the company appealed. 

MAcNAGHTEN, J., said that s. 37 (1) of the Income Tax 
Act, 1918, provided : ‘‘ Exemption shall be granted (a) from 
tax under Sched. A in respect of the rents and profits of 
any lands, tenements, hereditaments, or heritages belonging 
to any hospital, public school or almshouse, or vested in 
trustees for charitable purposes only.” By the rules of the 
appellant company its members were entitled to dividends on 








their shares payable out of the company’s profits. The fact 
that the rate of dividend was limited to an amount fixed by 
the Treasury was immaterial. It was impossible to maintain 
that the case came within the provisions of the sub-section 
since one of the purposes of the company was to pay to its 
members dividends out of its profits. The appeal must 
accordingly be dismissed. 

CounsEL: EF. F. M. Marwell, for the appellants; The 
Solicitor-General (Sir Terence O’Connor, K.C.) and R. P. Hills, 
for the Crown. 

Soxicitors: Monier-Williams & Milroy; The Solicitor of 
Inland Revenue. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.]} 


Lowry v. Consolidated African Selection Trust Ltd. 

1938. 

REVENUE—INCOME TAX—SHARES ISSUED BY COMPANY TO 
Its EMPLOYEES AT PAR—DIFFERENCE BETWEEN PAR AND 
MARKET VALUE—WHETHER ALLOWABLE AS A DEDUCTION 
in ASSESSING CoMPANY’s PRorits To TAX. 


Macnaghten, J. 10th November, 


Appeal by case stated from a decision of the Commissioners 
for the General Purposes of the Income Tax Acts. 

By a special resolution increasing the capital of the 
respondent company in 1933, it was also resolved that 10,000 
of the new ordinary shares of 5s. each should be reserved 
for issue to the employees of the company as the directors 
should determine. In 1934, the directors accordingly deter- 
mined to offer 6,000 of those shares to the employees at their 
nominal value of 5s., the shares, which were quoted on the 
London Stock Exchange, being at that time worth between £2 
and £2 5s. each in the market. Following Weight v. Salmon, 
19 T.C. 174, the employees were assessed to tax on the sum 
representing the difference between the par and market 
values of the shares. The respondents contended, inter alia, 
that in computing their profits for income tax purposes a 
deduction should be made equal to the difference between the 
par and market values of the shares as being an amount 
foregone by the company; and that, had they issued the 
shares in the open market, they could have utilised the 
premium which they would have received in paying remunera- 
tion to their employees. The Crown contended, inter alia, 
that the respondents had incurred no expense in connection 
with the issue of shares to the employees ; that any expense 
incurred had been incurred on capital and not revenue 
account ; and that the respondents had foregone nothing 
because the issue of the shares to the employees+was carried 
out for good commercial reasons. The Commissioners held 
that the deduction was allowable, and the Crown now 
appealed. 

MacnaGHTEN, J., said that counsel for the respondents 
argued that because they had foregone the premium which 
they might have received in respect of the shares they must 
be treated as if they had disbursed that amount. He (his 
lordship) did not agree. Counsel had cited Golden Horseshoe 
(New) Ltd. v. Thurgood, 18 T.C. 280. There a company acquired 
a dump, consisting of the tailings of a gold mine, for which 
it paid with shares credited as fully paid. The question 
there had been whether the dump could properly be regarded, 
not as a capital, but as a revenue expense. The question was 
decided in favour of the company, and the cost of the dump 
was carried into the accounts as a revenue expense at a sum 
equal to the nominal value of the shares. If in that case the 
court had said that for the purposes of the revenue account 
the price paid by the company in shares should be disregarded 
and some other value placed on the dump, that might have 
assisted the argument of the respondent in the present case, 
but since the nominal value of the shares issued in exchange 
for the dump was taken to be the amount which it had cost, 
that case did not assist the respondents’ argument at all. 
The fact that the directors thought it advisable to let the 
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employees have the shares at a price below their market value 
was no justification for treating the premium which the 
company might have obtained, but did not in fact obtain, as 
an expense. Moreover, the premium, if it had been obtained, 
would have been a capital receipt. Counsel had cited a case 
where a brewery company owned tied houses which were 
included in their brewery business for the purpose of 
assessment to tax: the tied tenants paid rents less than the 
Sched. A assessments of the licensed houses; and the loss 
thus incurred by the company was held to be one which 
should be included in the revenue account as an expense of 
the trade. That had no bearing on the present question, 
which was whether the respondents could treat as an expense 
in the conduct of their business the benefit which they gave to 
their employees in respect of the shares. The appeal must 
be allowed. 

CounsEL: The Solicitor-General (Sir Terence O’Connor, 
K.C.) and R. P. Hills, for the Crown; J. Millard Tucker, 
K.C., and T. N. Donovan, for the respondents. 

Soxicrrors : The Solicitor of Inland Revenue ; 
Leese & Munans. 


[Reported by R. C. CALBURN, Esa., Barrister-at-Law.] 


Fresh fields, 


Puroshottam Das Kapur ». J. Percy Trentham Limited. 


Humphreys, J. 30th November, 1938. 


JuRY — VERDICT ACTION FOR ASSAULT AWARD TO 
PLAINTIFF OF SPECIFIED OUT-OF-POCKET EXPENSES ONLY 
AFTER DIRECTION BY JUDGE TO AWARD SUITABLE FURTHER 
Sum—Errect or Verpicr—-WHETHER CoURT ENTITLED 
To OrpdER New TRIAL. 


Action tried by Humphreys, J., with a common jury, for 


damages for assault. 


The plaintiff Kapur alleged that, when he was viewing a 
housing site, a watchman employed by the defendant company 
hit him with a stick on the face and hands. The defendants 
alleged that the plaintiff assaulted the watchman, whose 
blows were struck in self-defence. Humphreys, J., directed 
the jury that if they found in favour of the plaintiff they must 
give him his out-of-pocket expenses amounting to £1 18s. 9d. 
and such further sum as they thought reasonable. The jury 
returned a verdict for the plaintiff for the amount of his 
out-of-pocket expenses only. Thereupon counsel for the 
plaintiff submitted that the verdict was a nuility: that in 
an action for tort the plaintiff, if successful at all, was entitled 
to some damages : that his lordship had no power to amend 
the verdict by offering the plaintiff 40s. nominal damages 
with the defendants’ consent ; that the plaintiff was entitled 
to a proper verdict, and that there should be a new trial ; 
that there was no precedent on the point; that it was not a 
case of inadequate damages, when the plaintiff could have 
appealed to the Court of Appeal ; and that there was no verdict 
at all in accordance with his lordship’s direction. Counsel 
referred to Phillips v. London and South Western Railway 
((1879), 5 Q.B.D. 76, at p. 85), where the power of the court 
to interfere with a jury’s verdict was discussed; and to 
Weber v. Birkett ({1925] 1 K.B. 720; [1925] 2 K.B. 152), 
where a jury returned a joint verdict for libel and slander, 
giving one sum for both causes of action, and the Lord Chief 
Justice refused to enter judgment for either side on the 
ground that it was not a verdict at all. 

Humpureys, J., said that the issue whether the plaintiff 
had, as he said, been assaulted by the servant of the defendants 
or, on the other hand, so far from being assaulted had himself 
assaulted the servant, was tried by a jury, the best possible 
tribunal for such a question. It seemed to be admitted that 
he (his lordship) had told the jury correctly what the law and 
what the evidence were. He had told the jury that if they 
were in favour of the plaintiff they must award him by way of 
damages his out-of-pocket expenses and something in addition. 





How much in addition, he had added, was a matter for them, 
and he had suggested that, if they accepted the evidence of 
an independent witness, they might think that one had been 
as bad as the other. The jury found for the plaintiff for the 
amount only of his out-of-pocket expenses. His counsel 
contended that that verdict was a nullity. He (his lordship) 
did not agree. He thought that the plaintiff was entitled 
to something. If he (his lordship) had tried the action, he 
would have awarded the plaintiff in addition nominal damages 
of 40s. Counsel submitted that he (his lordship) was bound 
to order a new trial and give both sides the opportunity to 
spend a great deal more money on solicitors and counsel. 
He thought that he had no power to grant a new trial, and, 
if he had, he would not grant it. He could not prevent the 
plaintiff from going to the Court of Appeal, but he would be 
surprised if that court regarded the matter as other than a 
trumpery one, or gave the plaintiff any sympathy. He had 
no power to alter the jury’s verdict. He had, with the 
consent of the defendant, offered judgment for 40s. in addition, 
That had been refused, so judgment would be for £1 L&s. 9d, 
CounseL: B. Gillis, for the plaintiff; Rosenberg, for the 
defendants. 
Soxicirors : David Morris & Co. ; S. Rutter & Co. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Obituary. 

Mr. F. E. SLEE. 

Mr. Frederick Ernest Slee, B.C.L., 

Dr. Johnson’s Buildings, Temple, E.C., died in London on 

Sunday, 15th January, in his eightieth year. Mr. Slec was 
called to the Bar by the Inner Temple in 1882. 


Mr. W. 8S. COPE. 


Mr. William Silverwood Cope, M.A. Oxon, retired solicitor, 
formerly head of the firm of Messrs. W. Silverwood Cope & Son, 
of New Court, Lincoln’s Inn, W.C., died on Wednesday, 
i8th January, at the age of seventy-nine. Mr. Silverwood Cope 
was admitted a solicitor in 1887. 


Mr. J. 8. LLOYD. 


Mr. John Samuel Lloyd, solicitor, a partner in the firm of 
Messrs. J. 8. Lloyd & Emyr Williams, of Wrexham, died at 
his home at Prestatyn, on Sunday, 15th January, at the 
age of seventy-seven. Mr. Lloyd, who was admitted a solicitor 
in 1901, was clerk to the Wrexham County School Governors 
and had been clerk to Whitford Parish Council since 1894. 


Mr. K. C. RANDALL. 


Mr. Kenneth Collard Randall, solicitor, a partner in thie 
firm of Messrs. Paris, Smith & Randall, of Southampton, 
died at Southampton, on Wednesday, 18th January, at the 
age of forty-one. Mr. Randall was admitted a solicitor in 
1925. He was a member of the Executive Committee of the 
Hampshire Rugby Union and a former county player. 


Mr. L. RICKETTS. 

Mr. Leonard Ricketts, solicitor, a member of the firm of 
Messrs. W. T. Ricketts & Son, of King’s Cross Road, W.C., 
died on Thursday, 12th January, at the age of fifty-eight. 
Mr. Ricketts was admitted a solicitor in 1904. 


Mr. C. E. SUTCLIFFE. 

Mr. Charles Edward Sutcliffe, solicitor, senior partner in 
the firm of Messrs. C. E. Sutcliffe & Son, of Rawtenstall, 
Lancs, died on Wednesday, 11th January, at the age of 
seventy-three. Mr. Sutcliffe, who was admitted a solicitor 
in 1886, had been President of the Football League since 1936. 


Barrister-at-Law, of 
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Mr. W. A. WEIGHTMAN. 


Mr. William Arthur Weightman, retired solicitor, formerly 
a partner in the firm of Messrs. Weightman, Pedder & Co., 
of Liverpool, died recently at the age of eighty-six. He was 
admitted a solicitor in 1874, and later he and his brother 
joined Mr. Pedder in founding the firm of Messrs. Weightman, 
Pedder & Weightman. He retired in 1935. He was a former 
President of the Liverpool Law Society. 








Societies. 
The Law Society. 
SPECIAL GENERAL MEETING. 
A special general meeting of the members of The Law 
Society will be held in the Hall of the Society on Friday, 
27th January, at 2 p.m. 


The Gray’s Inn Debating Society. 
At the Annual General Meeting of the Society the following 


officers were elected for the year 1939: President, Mr. S. N. 
Grant-Bailey ; Vice-President, Mr. E. R. Wakefield ; 
Honorary Treasurer, Mr. Ralph V. Cusack; Honorary 
Secretary, Mr. Gilbert Harding. The following were elected 
to the committee: Miss M. E. Audric, Mr. J. M. Ahern, 
Mr. J. A. Brown, Mr. F. P. Jaques, Mr. J. G. Kekwick, 
Mr. H. O. Thorp, Mr. A. M. Webb and Mr. J. W. Wellwood. 

The Society’s first meeting of the year was held in the 
Common Room, Gray’s Inn, on Friday, 13th January, with 
the President (Mr. S. N. Grant-Bailey) in the chair. Mr. J. W. 
Wellwood, seconded by the Hon. Secretary (Mr. Gilbert 
Harding), proposed the motion: ‘‘ That this House detests 
the old school tie.’”’ Mr. Anthony Russell opposed, seconded 
by Mr. Eric Butt. There also spoke Mr. David Fairweather, 
Mr. J. Reginald Jones, Mr. Nugent, Mr. Leonard Caplan, 
Miss M. E. Audric, Mr. H. O. Thorp, Mr. C. N. Glidewell, 
the Hon. Treasurer (Mr. Ralph V. Cusack), Mr. W. Elliott 
Batt, Mr. James Wicks and Mr. Derek Harbord. On a 
division the motion was lost by three votes. There was an 
attendance of thirty-three. 

University of London Law Society. 

There was a joint debate with the Bank of England Debating 
Society, at University College, on Tuesday, 17th January, 
on the motion: ‘‘ That conscience doth make cowards 
of us all,’ proposed by Mr. Desborough, seconded by Mr. 
Reese, both of the Bank of England Debating Society, and 
opposed by Mr. Sacker, LL.B., seconded by Mr. Buck, both 
of the University of London Law Society. The President 
of the University of London. Law Society, Mr. Reginald 
Gill, LL.B., solicitor, was in the chair. There also spoke: 
Mr. Bennett, President of the Bank of England Debating 
Society, Mr. Crearer (Hon. Secretary of the Society), Miss 
Ritter (Hon. Secretary University of London Law Society), 
Messrs. Flood, Sproul, Knazraul, Levy, Lyrerhant, Goldsmith, 
Greenberg, and Miss Astell Burt, of the University of London 
Law Society. Mr. Sacker and Mr. Desborough having summed 
up for their respective sides, the motion was put to the meeting, 
and lost by fifteen to nine. 


The Hardwicke Society. 

A meeting of the Society was held on Friday, 138th January, 
inthe Middle Temple Common Room, the President, Mr. Lewis 
Sturge, in the chair. Major R. N. Hales moved: ‘ That this 
House refuses to be superstitious.” Mr. G. E. Llewellyn 
Thomas (Immediate Past President) opposed. There also 
spoke Mr. G. EK. Crawford, Mr. Lawrence Travers, Mr. G. 
Krikorian, Mr. P. A. Picarda, Mr. J. Cross, Miss Morgan 
Gibbon, Mr. Norman Edwards (Hon. Treasurer), Mr. Daniel 
Riddiford, Mr. L. S. Weinstock, Mr. J. B. Willis, Mr. Richard 
Hunt (Hon. Secretary), and the President (having vacated the 
chair). The hon. mover having replied, the House divided, 
and the motion was carried by two votes. 


United Law Society. 


At a meeting of the Society, held on Monday, 16th January, 
Mr. G. C. Raffety proposed: ‘‘ That this House wishes that 


aircrafi had never been invented.’”’ Mr. R. E. O. Rimmer 
Opposed. 


There also spoke Messrs. A. L. I. Davies, A. J. 








Pratt, H. S. Wood-Smith, C. R. L. Phillips, and F. R. 
McQuown. Mr. Raffety replied, and on a division the motion 
was lost by three votes. 


Law Students’ Debating Society. 


At a meeting of the Society held at The Law Society’s 
Court Room on Tuesday, 17th January (Chairman, Mr. B. W. 
Main), the subject for debate was: ‘‘ That the case of R. v. 
Bernhard [1938] 2 K.B. 264, was wrongly decided.”’ Mr. P. H. 
North-Lewis opened in the affirmative; Mr. L. E. Long 
opened in the negative; Mr. G. R. Hardy seconded in the 
affirmative, and Mr. D. P. Croom-Johnson seconded in the 


negative. The following members also spoke: Messrs. 
J. B. Latey, W. M. Pleadwell, G. Roberts, R. A. Roberts, 


J. A. Dowding, E. V. E. White, J. N. Wallace, P. Hall (visitor), 
A. C. Dowding and J. H. Lynes (visitor). The opener having 
replied, and the chairman having summed up, the motion was 
lost by three votes. There were seventeen members and 
five visitors present. 








Legal Notes and News. 


Honours and Appointments. 


Mr. PHtLiep GWYNNE JAMES, solicitor, of Hereford, has 
been appointed Clerk to the Magistrates of Hereford County 
Division. His father, who is now retiring, and grandfather 
have held the post for ninety years. Mr. James was admitted 
a solicitor in 1926. 

Mr. HENRY ROWLAND WorRMALD, solicitor, Deputy Town 
Clerk of West Hartlepool, has been appointed Deputy Town 
Clerk of Doncaster. Mr. Wormald was admitted a solicitor 
in 1930. 

Mr. A. R. Eaton, solicitor, of Bournemouth, has been 
appointed Town Clerk of Bournemouth in succession to 
Mr. Ashling, who is retiring at the end of April. Mr. Eaton 
was admitted a solicitor in 1913. 

Mr. FrANcIs H. Bussy, solicitor, Deputy Town Clerk of 
Kastbourne, has been appointed Town Clerk as from Ist May 
next, in succession to Mr. H. W. Fovargue. Mr. Busby was 
admitted a solicitor in 1931. 

Mr. FRANCIS B. NUNNEY, solicitor, of Lowestoft, has been 
appointed Town Clerk of Lowestoft, in succession to the late 
Mr. C. Ashton Stray. Mr. Nunney was admitted a solicitor 
jn 1936. 

Mr. WILLIAM USHER, solicitor, of Newcastle-upon-Tyne, 
has been appointed Deputy Town Clerk of Newcastle. 
Mr. Usher was admitted a solicitor in 1925. 

Mr. Henry PATTEN, solicitor, of Wakefield, has been 
appointed Deputy Town Clerk of Stockport. Mr. Patten was 
admitted a solicitor in 1935. 

Notes. . 

Sir Samuel Brighouse, of Ormskirk, who is in his ninetieth 
year, has completed fifty-five years as a Lancashire coroner. 
He has conducted over 24,000 inquests. 

Mr. Felix Frankfurter has been appointed an Associate 
Justice of the United States Supreme Court to fill the - 
vacancy caused by the death of Justice Benjamin Cardozo 
last July. 

Mr. Malcolm Brereton, barrister-at-law, has accepted the 
position of joint hon. secretary of the Modern Roads Movement 
with Mr. R. Gresham Cooke, barrister-at-law, whom he has 
succeeded as secretary of the British Road Federation. 

In order to relieve the lists of the magistrates who sit at 
Clerkenwell Police Court, arrangements are being made for 
lay justices to sit in the Second Court. It is understood 
that this arrangement will come into force next month 
and that the justices will sit once a week for the hearing of 
summonses. 

The following days and places have been fixed for holding 
the Winter Assizes, 1939, on the South Wales circuit: 
Mr. Justice Lawrence, Monday, 23rd January, at Haverford- 
west; Saturday, 28th January, at Lampeter; Wednesday, 
Ist February, at Carmarthen; Thursday, 9th February, at 
Brecon ; Monday, 13th February, at Presteign. The Lord 
Chief Justice and Mr. Justice Lawrence: Saturday, 25th 
February, at Cardiff. 

The University of London announce that a lecture on 
“Some Legal Aspects of Town and Country Planning ”’ 
will be given at the London School of Economics, Houghton 





60 THE SOLICITORS’ JOURNAL. 


January 21, 1939 








Street, Aldwych, W.C.2, by Sir E. John Maude, K.B.E., 
C.B., Deputy Secretary to the Ministry of Health, at five p.m., 
on Wednesday, Ist February. The Lecture is addressed 
to students of the University and to others interested in the 
subject. Admission free, without ticket. 

Mr. Justice Humphreys, at Cambridge Assizes last Monday, 
in awarding damages to the amount of £550 to a young 
factory worker for the loss of her fingers, said: ‘ I cannot 
understand the attitude of mind which causes anybody to 
refuse £1,250.’ It was stated that this sum had been paid 
into court on 9th January and had not been taken out. 
The plaintiff sued her employers for damages after an accident 
in which she lost two fingers and a piece of another finger of 
her right hand while working a machine in their employ. 


THE LAW LIST, 1939. 

Corrections to the list of Counsel to appear in “ The Law 
List ’’ for 1939—now in course of preparation—can only 
be accepted up to 26th January. All communications should 
be sent to the Publishers, at 119 and 120, Chancery Lane, 
London, W.C.2. 


BAR COUNCIL ELECTION, 1939. 

The annual election to fill the vacancies upon the Council 
will be held in the week ending Saturday, 18th February, 
1939. 

PROPOSAL FORMS.— 
posed in writing, and the 


Candidates for election must be pro- 
Proposal Form, signed by at least 
ten barristers, must be sent to the Secretary at the offices of 
the Council, 5, Stone Buildings, Lincoln’s Inn, on or before 
Wednesday, 25th of January, 1939. The forms are obtainable 
upon application. 

VACANCIES.— Twenty-four 
of whom one at least must be of the 
must be of the Outer Bar, and of these, three 
be of less than ten years standing at the Bar. 

VotTes.—Every Barrister is entitled to vote 
Voting papers with instructions to voters will be sent on 
or about the 10th February to every Barrister whose pro- 
fessional address within the United Kingdom is given in the 
1938 Law List. 

A Barrister who has not a professional address in the 
1938 Law List may obtain a voting paper upon his written 
or personal application to the offices of the Council, at 
5, Stone Buildings, Lincoln’s Inn, W.C.2. 


to be elected, 
eleven at least 
at least must 


candidates have 
Inner Bar, 


at the election. 


Wills and Bequests. 


Mr. Arthur Gerald Higgs, solicitor, of Woodstock, 
£24,921, with net personalty £24,289. 

Mr. John Rowland Hopwood, solicitor, of Gray’s Inn, 
of Northwood, left £32,328, with net personalty £29,967. 

Mr. Sydney Edgar Howard, solicitor, of Bridport, 
£23,203, with net personalty £13,513. 

Sir Francis Edgar Kearney, LL.D., of Surbiton, 
the Crown and Peace for Limerick City and County, 
left £3,524, with net personalty £3,379. 


left 


and 


left 


Clerk of 
1918-26, 








Court Papers. 
Supreme Court of Judicature. 


Rota OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Court Mr. JUSTICE 
Rora. No. L. FARWELL. 

Mr. Mr. Mr. 
Hicks Beach Andrews Blaker 
Andrews Jones More 
Jones Ritchie Hicks Beach 
Ritchie Blaker Andrews 
Blaker More Jones 
More Hicks Beach Ritchie 
Group A. Group B. 
Mer. Justice Mr. Justice Mr. Justice Mr. Justice 
BENNETT. SIMONDS. CROSSMAN. Morton. 
Non- Witness. Non- Witness. 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
Jones Hicks Beach More titchie 
Ritchie Andrews Hicks Beach Blaker 
Blaker Jones Andrews More 
More Ritchie Jones Hicks Beach 
Hicks Beach Blaker Ritchie Andrews 
Andrews More Blaker Jones 





Stock Exchange Prices of certain 


Trustee Securities. 


Rate (30th June. 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 26th January 1939. 
Middle “ita 
Div. Price fiat, 


Months. 18 Jan. ~ 
ontns 1939. Vield. 


Bank 


ENGLISH GOVERNMENT wemene, * 
Consols 4% 1957 or after 105 3 16 
Consols 2 249, ar oe eis vane 70} 311 
War Loan 34% 1952 or after fs JD 972 | 3 11 
Funding 4% Loan 1960-90 .. .. MN) 1073 14 
Funding 307 Loan 1959-69 .. em AO 94} 3 
Funding 2#% Loan 1952-57 a JD 92 19 
Funding 2% Loan 1956-61 - AO 864 17 
Victory 4% Loan Av. life 21 years MS 107 14 
Conversion 5% Loan 1944-64 -. MN 1093 ll 
Conversion 34% Loan 1961 or after AO 98} ll 
Conversion 3% Loan 1948-53 i MS 98 1 
Conversion 2 240/ Loan 1944-49 , . 95 12 
National Defe ace Loan 3% 1954- 58 A 95} 3 
Local Loans 3% Stock 1912 or after : 12 
Bank Stock .. <s ne i 13 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. “ee e 80 
Guaranteed 3% Stock (Lrish Land 

Acts) 1939 or after = ee JJ 85 
India 43% 1950-55... — “s MN 
India 349) 1931 or after JAJO 
India 3% 1948 or after JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% "1974 Red. in part after 1950 MN 
Tangany ike 4% Guaranteed 1951-71 FA 
L.P.T.B. 43% * T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 
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COLONIAL SECURITIES 

Australia (Commonw’th) 4% 1955-70 JJ 
Australia (Commonw’th) 3% 1955-58 AO 
*Canada 4% 1953-58 ss in MS 
*Natal 3% 19: 29-49 .. ne JJ 
New South Wales 33% 1930- 50 i“ JJ 
New Zealand 3% 1945. os nn AO 
Nigeria 4% 1963. - i se AO 
Queens sland 34% 1950-70... ie JJ 
*South Africa Sof 1953-73 . in JD 
Victoria 34% 1929-49 o i AO 


CORPORATION STOCKS 
Birmingham 3% 1947 or after +i JJ 
Croydon 3% 1940-60 . = as! AO 
*Essex ( lounty 34% 1952- 72 _ JD 
Leeds 3% 1927 or after Sis JJ 
Liverpool 34% Redeemable by agree- 
ment with holde TS OF by pure shase.. 
London County 23% Consolidated 
Stock after 1920 at ‘option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 
Manchester 3% 1941 or after oe FA 
Metropolitan Consd. 2% 1920-49 .. MJSD 
Metropolitan Water Board 3% “‘ A” 
1963-2003... ie $m ‘0 AO 
Do. do. 3% “* B” 1934-2003 - — 
Do. do. 3% “‘ E”’ 1953-73 is JJ 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 44% 1950-70 oe wile MN 
Nottingham 3% Irredeemable -- MN 
Sheffield Corp. 34% 1968. * JJ 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
st. Western Rly. 4% Debenture .. JJ 983 
it. Western Rly. 45% Debenture 1084 
. Western Rly. 5% Debenture 1183 
rt. Western Rly. 5% Rent Charge .. 1143 
rt. Western Rly. 5% Cons. Guaranteed MA 1094 
it. Western Rly. 594 Preference .. MA 803 
Southern Rly. 4% Debenture a JJ 974 
Southern Rly. 4% Red. Deb. 1962-67 JJ 101 
Southern Rly. 5°4 Guaranteed A 113} 
Southern Rly. 5% Preference -- MA 904 
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* Not available to Trustees over par. 


t In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; ir the case of other Stocks, as at the latest date 
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